CONTENTS             
            Click on the up arrow to return here

1)    INTRODUCTION






2)    DEFINITIONS







3)    ETHICAL THEORY
4)    ETHICAL DECISION MAKING
5)    NEGLIGENCE



6)    CONSENT IN COMPETENT ADULTS



7)    CONSENT IN CHILDREN





8)    CONSENT IN INCOMPETENT ADULTS



9)    CONSENT CONCERNING UNUSUAL IDEAS


10)  ADVANCE DIRECTIVES





11)  CONFIDENTIALITY






12)  CONFIDENTIALITY AUDIT





13)  EUTHANASIA







14)  ABORTION







15)  BIOTECHNOLOGY






16) SUGGESTED READING
ONE – INTRODUCTION (Registrar)



The importance of Ethical thinking in General Practice is becoming more and more apparent.   It should not be thought that Ethics merely relates to the “Life and Death” issues in our Professional life – Abortion, Contraception, Euthanasia and the like.  Ethical issues affect some part of almost every consultation, even if the ethical issue is something more mundane like obtaining adequate consent for an examination or respecting a patient’s dignity.   Indeed, it could be argued that the Consultation skills that we foster so assiduously are actually Ethical skills – and that we need to know the patient’s “Ideas, Concerns and Expectations” in order to respect his Autonomy as well as in order to improve the outcome of the Consultation.

In the 1998/99 academic year, I was appointed the deanery’s Medical Ethics fellow with a bursary from the MDU.  I developed an approach to the teaching of GP ethics based on two half day sessions, which I presented in each VTS scheme in the deanery.  

The first session involved a consideration of Ethical theory.   However, the more useful session was the second one where each Registrar presented an “Ethical case history” to the Registrar Group.  The Case History summarised an Ethical problem that had concerned the Registrar, and in each case was  followed by discussion.  

 As promised I now present background to some of these Ethical case histories, some of which was developed in the discussion, but some which wasn’t for reasons of time.  In fact the issues that most concerned Registrars seemed to be repeated time after time– 

Negligence – what do we have to do to avoid being negligent?

Confidentiality - and when we can break it? 

Consent  - and how do we manage when the patient is not able to give consent? 

Children – can we treat them ethically in the same way as adults?

Abortion – are there circumstances when this is the right option?

Euthanasia – is this the same as respecting a patient’s wish to not be treated?


This booklet consists of Introductory chapters concerned with Ethical theory, Ethics literature and Ethical decision making.   Subsequent Chapters are  each divided into 4 sections, as shown below:

· GP Background

· Ethical issues

· Legal and GMC issues

· Case Histories to consider

ONE – INTRODUCTION (Trainer)



The importance of Ethical thinking in General Practice is becoming more and more apparent.   It should not be thought that Ethics merely relates to the “Life and Death” issues in our Professional life – Abortion, Contraception, Euthanasia and the like.  Ethical issues affect some part of almost every consultation, even if the ethical issue is something more mundane like obtaining adequate consent for an examination or respecting a patient’s dignity.   Indeed, it could be argued that the Consultation skills that we foster so assiduously are actually Ethical skills – and that we need to know the patient’s “Ideas, Concerns and Expectations” in order to respect his Autonomy as well as in order to improve the outcome of the Consultation.

In the 1998/99 academic year, I was appointed the deanery’s Medical Ethics fellow with a bursary from the MDU.  I developed an approach to the teaching of GP ethics based on two half day sessions, which I presented in each VTS scheme in the deanery.  

The first session involved a consideration of Ethical theory.   However, the more useful session was the second one where each Registrar presented an “Ethical case history” to the Registrar Group.  The Case History summarised an Ethical problem that had concerned the Registrar, and in each case was  followed by discussion.  

 This booklet summarises a lot of the discussion that took place in the first year of the Medical Ethics Bursary. The first few chapters consist of Introductory Theory concerned with Ethical models and Ethical decision making.   Subsequent Chapters deal with the issues that GP Registrars find problematic (such as Consent, Confidentiality, Negligence) and are divided into 4 sections, as shown below:

· GP Background

· Ethical issues

· Legal and GMC issues

· Case Histories to consider


I hope you will find this approach helpful.  Possibly some of the Case Histories could be used as a “starting-off” point for discussion in the Tutorial, or as examples to consider when thinking about ethical issues in day-to-day practice.


I would be grateful for any comments you may have about this document, or indeed any views about how you feel Medical Ethics should be presented to the Registrars. I can be contacted at:


Dr David Molyneux


Harambee Surgery, Trawden, Lancs, BB8 8QU.


Phone    01282-868482


Fax        01282-862685


e-mail     david@harambee50.freeserve.co.uk

TWO – SOME DEFINITIONS

Ethics – is simply the philosophical study of such concepts as Right and Wrong, Good and Bad, Rights and Duties.

Moral philosophy is equivalent to Ethics, but takes a Latin root of the word rather than a Greek one.

Applied Ethics is the application of Ethical theory to practical problems such as (for instance) Animal Rights, Environmental Issues, Legal issues. 

Medical Ethics is a large sub-group of Applied Ethics.

Meta-ethics is the consideration of basic questions about the underpinning of Ethics – questions like “Is there an Absolute Right or Wrong?”, and  “Does Right and Wrong depend purely on individuals opinions?” 

Medical Law – is the division of Law devoted to issues of Medical importance – such as Negligence, Consent, Confidentiality, End of Life Decisions.  Medical law is often underpinned by Medical Ethics, but can often diverge quite markedly from ethical principles and can be quite pragmatic.

Illegal and Unethical are therefore not the same thing, though there is overlap, as shown in the Table below:

Illegal and unethical
illegal, not unethical
unethical, not illegal

Murder

Theft

Fraud

Arson

Dangerous driving
Parking on a Double-yellow line

Modest speeding offences

?Euthanasia
Adultery

Arrogance

Defaming the dead

Over-familiarity with patients

Common law is the law derived from Judge made decisions.  One established, such law becomes a precedent, unless over-ruled by a ruling from a higher court.  For instance, the High Court can be over-ruled by the Court of Appeal which in turn can be over-ruled by the House of Lords.
Statute Law on the other hand, is law made by Parliament.   Example of Statute law would include The National Health Service Act (1977), The Access to Medical Reports Act (1988) and The Human Fertilisation and Embryology Act (1990)

Closely allied to Statute Law are Statutory Instruments which are often derived from Statute Law, and are written by government ministers (and their civil servants) to expand and interpret Statute law.  Examples of Statutory Instruments would be The NHS (Venereal Diseases) Regulations (1974) and The Abortion Regulations (1991)

THREE– ETHICAL THEORIES

How do we make ethical decisions?


We can try to make them on an intuitive basis, i.e. what feels ‘right’ to us,  but there are certain problems with this approach.  Some of these problems are listed below:

· Intuition does not always work, particularly if the moral question is complex, or if we have never encountered a similar problem before

· If challenged, we may need to defend our moral viewpoint, and this is hard to do if we base our opinion purely on “feelings”

· Moral theory allows you to understand where the person you are arguing with is coming from, and this may allow you to build bridges and avoid spending  endless time arguing at cross purposes.

So it seems that we need some kind of structure to guide our ethical thinking.  Ethics has a long history, and many ethical theories have been around since the Ancient Greeks, (for instance in the work of Plato and Aristotle) often being fully developed in the 17th and 18th Centuries. (for instance in the work of Immanuel Kant and John Stuart Mill)

I will discuss three such “Ethical Theories” that may help:

1) Consquentialism

2) Deontology

3) Principlism 

1)  Consequentialism

This theory suggests that the only thing that matters morally are the Consequences of an action.  Furthermore, the aim of any moral activity is to maximise a particular (morally significant) consequence. Usually the consequence which is being maximised is the total amount of happiness.  So one sort of Consequentialism would suggest that we always follow the rule “Aim to maximise the amount of happiness” (the greatest happiness for the greatest numbers)  Given two courses of action, the most morally right action would be the one that produced the greatest amount of happiness.   When happiness is thus specified as the important consequence, this approach is called “Utilitarianism” (this ethical theory derives from the work of Jeremy Bentham and John Stuart Mill, two English Moral philosophers who wrote in the mid-18th Century)


This approach can be very attractive, because it gives us an easy way of working out the best way to act in a given situation.   But there are some obvious problems:

· How can we measure happiness?   People value all sorts of things – what makes one person happy often upsets another.   One way round this problem is to change the outcome that is being valued – so get rid of happiness and replace it with (say) “Minimise misery” or “Maximise Preference satisfaction” or “Maximise welfare.”  But this still leaves us with a problem of interpretation, because some people could argue (for example) that a certain amount of sadness is necessary for a well-balanced personality.

· Sometimes the Consequences can be unexpected and not at all what one expected.   For instance, you see man trip and fall into the lake. You dive in and save his life.  It turns out that this man is on his way to  plant a bomb in the shopping centre, which he now successfully accomplishes.  Hundreds are killed.  Is your act of “kindness” now a good or a bad one??  This illustrates the difficulty of pinning too much on perceived consequences.

· Consequentialism can make huge demands on us.  If we always have to maximise happiness, then our life ceases to be our own.  When we finish surgery at night, there is always some activity which we could be doing that would help our patients –  visiting the lonely – reading the medical literature – helping at the local (understaffed) Casualty Unit.   Consequentialism would seem to suggest that we should be doing these activities rather than seeing to our own pleasures.

· Sometimes Consequentialism can punish one individual for the 
good to the community.  For instance, an individual patient’s confidentiality may have to be sacrificed for the overall good of the community. (for instance if he has an infectious disease)  This kind of ethical system seems intuitively wrong to many people.

· Consequentialism can lead us into some bizarre situations – consider the following (Hypothetical) case history:


“Jim is a Botanist, exploring a remote South American jungle in search of new plants.   He stumbles across a native village, where an execution is about to take place.  20 captives from a neighbouring tribe are about to be executed.   The villagers (for some reason) welcome you as an esteemed foreign guest, and as a mark of respect, give you the opportunity of executing one of the captives.  If you do this, they will let the other 19 captives go, thus saving their lives.   If you reject their kind offer, the original execution will go ahead as planned.

What should Jim do?  
Clearly as good Consequentialist he should kill the one captives to save the other 19 (maximising happiness)  But as we saw in the Ethics sessions, this feels wrong for many of us.   So what about other Ethical approaches?

2) Deontology


Deontology is almost the exact opposite to Consequentialism.   It says that the important thing is not the Consequences of acts, but the moral obligations that cause us to do these acts.    Such a view is called Deontology, from the Greek word for Duty.  For instance, the “Ten Commandments” is an early version of a Deontological ethical code. (mainly Deontological rules derive from Religion)


Most of can think of moral duties that we instinctively know are right or wrong, independent of the consequences.  Usually we can list them, and use them as a basis of our decision making.  Here are some moral duties, first suggested by the English philosopher WD Ross in the 1920s:

· Duties of being kind to others

· Duties of not harming others

· Duties of truth telling 

· Duties of promise keeping
· Duties of Gratitude and reparation
· Duties of being fair
· Duties of self-improvement
Unfortunately such an approach, like its opposite, Consequentialism,  also has problems, some of which are listed below:

· What do we do when duties conflict?   There is no easy problem solving method as in Consequentialism.   Some philosophers say that this does not matter – life is like that!  For example, WD Ross argued that no duty is Absolute, and all duties should be followed until a more pressing one comes along.  (Ross called such duties “Prima facie” duties)   Ethical decisions (according to Ross) were all about choosing the relative importance of competing Prima facie duties.

· Conseqentialists would argue that Deontologists will allow others to suffer just to “keep their hands clean”   So in the “Jim and the Indians” case history above, the Deontologists would be prepared to let 19 die just to avoid having to do harm themselves.

· Another problem is where do these rules come from?  How can we be sure that the rules are right?   Religious people can rely on their faith to give answers to such questions, but what validity does this have for non-religious people?

· As with Consequentialism, bizarre results can be produced - e.g. a murderer comes into your room and asks where your daughter is.  (she is actually upstairs in her bedroom)  What do you say?   Most of us would tell the murderer that she had gone out!!   But a true Deontologist would have to tell the truth (“never tell a lie”) and let the murderer know where the child was playing!

Consequentialism and Deontology contrasted


The table below gives examples of  practical ethical issues and contrasts Consequentialism and Deontology. Some situations seem to require a Consequentialist approach, and some seem to require a Deontological approach. 

Moral problem


Deontology
Consequentialism

Abortion
“Destroying human life is wrong”
An abortion is necessary to prevent suffering of the mother



Euthanasia
“Destroying life is wrong”
“The suffering the patient is in will justify Euthanasia”



Consent
You must always obtain get informed consent in order to respect patient autonomy
Too much consent might frighten the patient

Truth telling
Always tell the truth
Sometimes the truth might cause harm



War
No war is right
If the oppressor is so wicked, he must be stopped



3)  Principlism – the 4 Principles.


The 4 Principles was suggested by the American Ethicists “Beauchamp and Childress”  and popularised in this country by the GP and Moral Philosopher, Ranaan Gillon.    The 4 Principles combine Deontological ideas (“Respect Autonomy “ and “Act Justly”) with a Consequentialist approach (“Do good/don’t do harm).   The authors claim that the these 4 Principles allow us to tackle almost any ethical problem. (can you think of any situations that are not covered?)  The four principles are therefore listed below, together with the idea of “scope” – the idea that we must consider to whom we owe these 4 principles:

· Beneficence

· Non-maleficence

· Justice

· Respect for Autonomy

· (Scope - who do we owe these duties to?)

Critics of the 4 Principles argue that it does not represent an Ethical theory, merely a “mish-mash” of ethical ideas.  Nevertheless, it can be an incredibly useful tool in ethical analysis, even if we are merely using it as an “Aide Memoire” in decision making.  This should become clear in the next Chapter – “Decision Making in General Practice”  (see Rule 4 in the Decision making in General  Practice model)

The table below summarises some of subsidiary Ethical ideas that derive from these Ethical Principles:

ethical prinicple
subsidary ideas

Beneficence
Cure

Palliation

Comfort

Empathy

Inspire

Non-maleficence
Non-harm

Non-iatrogenesis



Justice
Fairness

Treat equals equally

Treat non-equals unequally in proportion to the degree of inequality

Ethical rationing

Autonomy
Truth telling

Confidentiality

Informed consent

Decision sharing

Preference maximisation

Ethical problems to consider


Now try and consider what you would want to do in the following five hypothetical cases?


Are you using Consequentialist or Deontological thinking?

Hypothetical case 1 - Death-bed promises


You are the GP of a rich business man.   Although rich, he is unloved, and you are his only friend and only visitor.  On his death bed he gives you £20,000, and asks you to pass this money on to Gambling Club of which he was a member, as a mark of appreciation for all the happy times he has spent there over the years.


No one else knows of this money.   Your first patient in afternoon surgery that day is Emma, a 2 year old girl who is dying of Biliary atresia.  The girl's mother tells you that Emma will certainly die unless she has a special operation.   This operation is only available in the USA, and costs £20,000.  


What do you do?

Hypothetical case 2 - Spare part surgery


You are a transplant surgeon.  On your ward, you have two dying patients.   One is dying for want of a liver transplant, and one is dying for want of a heart transplant.  On another ward is a depressed patient, who has already made three serious suicide attempts, and actively wants to die.  By chance, he is histocompatible with both of the dying patients.


A Colleague suggests that you kill off the suicidal man and use the organs to save the lives of the two patients on your ward.  That way, he says, "Everybody benefits"


What is your answer to your colleague?

Hypothetical case 3 - The wretched teenager


A 16 year old girl comes to you in a terrible state.  She is 9 weeks pregnant.   Her mother has thrown her out and will not take her back unless she gets rid of the baby.  Her partner has deserted her when he discovered she was pregnant.  She lives in a dreadful squat, with no clean water, and no sanitation.  She has recently started to use intravenous heroin, which she pays for by prostitution.


She asks if you will recommend her to have an abortion.


What would you do?

Hypothetical case 4 - The son of the Terrorist.


You are Head of the Anti-terrorist Squad.   You get a tip-off that an extreme terrorist organisation have planted a huge bomb in England, but have no idea where.  The organisation claim that thousands will be killed.   During a raid on the terrorist organisation, you happened to capture the eight-year old child of the terrorist Commander.  It turns out that he knows the location of the bomb, but will not tell it to you.


The bomb is due to go off in 1 hours time.


Would you torture the boy to extract the information that you need?

Hypothetical case 5 – The Jehovah’s Witness


A 40 year old Jehovah’s Witness is brought into Casualty after a RTA.  She is losing blood rapidly and needs an urgent blood transfusion to save her life.  Before she loses consciousness she begs you not to give her any blood because it would be against everything she believed in, and she would rather die.


What would you do?


Answer as 

a) A Consequentialist

b) A Deontologist

FOUR - DECISION MAKING IN GENERAL PRACTICE


This chapter applies some of the rather abstruse ethical principles discussed in Chapter Four to real General Practice ethical issues.

ETHICAL PROBLEM

A 42 year old patient, John, attends surgery 2 weeks after a business trip abroad.  He has a urethral discharge, and investigations show that he has a Chlamydia infection.  He says he had unprotected sex with a prostitute whilst away.  He refuses to go to local Genito-Urinary medicine clinic, and insists that you treat the infection for him.  He also asks you not to tell his wife Janet (also a patient of yours) about the infection.  He would like you to call her in on a pretext (perhaps for a smear) and take a Chlamydial swab at the same time, with a view to subsequently offering her some treatment.    He feels that should Janet find about his ‘lapse’, then his marriage will end, with an awful effect on John, Janet,

and the children.

THE EIGHT RULE APPROACH

1 IS THE QUESTION AN ETHICAL ONE?

2 GENERATE SOLUTIONS TO THE PROBLEM

3 MAKE A LIST OF ALL THE PEOPLE IN INVOLVED

4 ASSESS THE ADVANTAGES AND DISADVANTAGES OF EACH COURSE OF ACTION

5 MAKE A DECISION

6 YOU ARE NOT ALONE

7 CHECK THE PRECEDENTS

8 IMPART THE INFORMATION IN AN ETHICAL WAY.

RULE ONE - ASK - IS THE QUESTION AN ETHICAL ONE?

In this example, the question is mainly ethical.  True there are some clinical issues (for example, how reliable is a bacteriological test for diagnosing Chlamydia?) but the main issues are about such issues as  - Confidentiality, Truth telling, Informed consent, Doing harm, Doing good - all clearly ethical topics.

RULE TWO - GENERATE SOLUTIONS TO THE PROBLEM.

At this stage don’t rule anything out - this can come later.  Simply make a mental or written list of the issues.   Try and be logical and thorough, and use 'lateral thinking' to look at the problem from different angles.   One approach I have found useful is to list the options as a continuum, beginning with the position presented by the patient, and spreading outwards from there.

In this case, the options might be:

· Do exactly what John asks, i.e. keep the information confidential, and practice some kind of deception to enable you to give Janet treatment

· Insist John explains the situation to Janet….. and if John won't do this, then explain to John that you are unable to treat Janet 

· Threaten to speak with Janet yourself about the medical risk she is under

· Invite Janet for smear, take a swab, but only explain anything to Janet if the swab  is positive for Chlamydia (or some other sexually transmitted disease)

· Tell Janet that John has an infection, (but omit details of how he developed the infection - this probably means lying to her) and offer treatment to Janet.

· Refuse to have anything to do with this problem and ask John to go the Genito-urinary Medicine (G.U.M.) clinic

· Ask John to leave your list unless he 'comes clean' with Janet

RULE THREE - MAKE A LIST OF ALL THE PEOPLE  INVOLVED.

Again, try to be exhaustive:

In this case the people affected would be 

· John

· Janet

· You (the Doctor)

· Any future children of this couple

· Other patients of the practice

· GUM clinic staff

RULE FOUR - ASSESS THE ADVANTAGES AND DISADVANTAGES OF EACH COURSE OF ACTION

In doing this, it is useful to use the list of principles developed by the American ethicists, Beauchamp and Childress. (See Chapter 4) 

· Do no harm (non-maleficence)

· Do good to others (beneficence)

· Respect autonomy

· Respect justice

· Consider scope

The Principles can then be applied to:

a)  each of the possible solutions in turn (Rule 2) together with

b)  each of the persons involved (Rule 3)

The first course of action -  to do exactly as John wishes, has some superficial attraction, if only to bring the consultation to a speedy end!   (with a satisfied patient?)  John’s autonomy has been respected, and he has got what he wants.  If his prognostication about the future of his marriage are correct, then there may have been some harm prevented by the concealment.  But the cost of these achievements have been great.   Janet has had her autonomy spectacularly restricted - she is forced into making decisions with faulty information, and she has been lied to.  She may have been forced to have a smear that was unnecessary, and she will have been unable to give informed consent to either the smear or the swab.   And what if she refused the offer of a ‘smear’?  Then there is a real risk of harm being done, and a treatable disease (Chlamydia or something worse) would be left untreated.  The whole situation has an unjust feel to it.   The GP's needs are not being served either - he is forced to lie and to contemplate letting one of his patients have sub-optimal care.  Even if Janet was not your patient, then there would still be a moral responsibility towards this woman.    Infertility may be a consequence of an untreated Chlamydial infection, and there is a responsibility to the (as yet) unborn children of this couple.  Nor can you be sure that the deception will have the desired effect on the marriage - Janet may yet find out about the infidelity by some other method, and this discovery is likely to be more damaging than an honest admission from John.  Imagine Janet's reaction if she realises that he husband was prepared to deceive her and put her at risk of contacting some sexually transmitted disease.  And how will she view your action in this case - could the Doctor-patient relationship ever be the same again?


What of the second option?   This effectively gives the problem back to John, and at first sight reduces the doctor's role to that of a technician.  The need for the doctor to lie is prevented.   However, insisting that John should speak to Janet about this matter is unlikely to be popular with this patient.  He will feel that his autonomy is being compromised and may believe that you are instrumental in causing harm to his marriage and potentially his family.  He may feel trapped and  angry that you seem to be putting pressure on him.   He may feel threatened by your strong line.  On the other hand, in one sense, you are maximising his autonomy, and giving him responsibility.    If he does tell Janet, then this opens the door for her to receive full and effective treatment.  It may, of course, precipitate the breakdown of their marriage.  (though it may open the way to counselling and a deepening of their relationship)   But if he fails to tell Janet (and this is presumably obvious from her non-appearance for investigations!) then she is still at risk, and one your main worries in this situation still is present.   On the other hand you will have avoided breaking confidentiality, and John may not feel as betrayed.


Threatening to go directly to Janet and tell her about John's infidelity is a radical step.  John will almost certainly see this as some form of blackmail, and he may regard this (with some justification) as an unexpected and unethical  move from a GP whom he trusted.  The doctor will have broken confidentiality, which John may feel the GP cannot ethically do.  If the doctor carries out his threat, then the effect on the marriage would be presumably even greater than if John had himself owned up to Janet.  On the other hand, the GP can at least be sure that Janet will be able to make an autonomous decision about investigation and treatment, and have the opportunity to be spared from the harm which could ensue.  One might ask - "Would Janet want to know such unpleasant information about her husband, and might she prefer to rather take her chances with the infection. 


The next option is similar to the very first option (do as John asks) providing that the swab is negative for Chlamydia.    ( of course, the negative swab, even if fully reliable, only tells us about Chlamydia, and still leaves open the possibility of other sexually transmitted diseases)   If, on the other hand, it is positive, then Janet will learn the painful truth about her husband from someone else,  and she may consider this too high a price for being able to avoid an infection.     She will still feel cheated by you, because you were part of John's subterfuge, however partially and however unwillingly.   This will have a large effect on the doctor-patient relationship.


The next option involves lying again and thereby minimising Janet's autonomy and restricting her ability to make an informed choice.   It precludes a proper bacteriological assessment of Janet with the risks of future harm.  Nor is this option likely to be popular with John, because his Confidentiality is being threatened, he is being forced to lie, and the outcome is likely to be distrust between Janet and John and undermining of their relationship. 


The penultimate option involves the STD clinic,  arguably the best people to manage such a clinical problem.  But there is no guarantee that John will take this step, and there is therefore no guarantee of treatment.   As the Confidentiality rules of the STD clinic would prevent them from notifying the GP should the couple attend, then you are unlikely to ever find out if this option was in fact, taken up.

  Finally, asking John to leave your list has little to recommend it.   This would be an abrogation of responsibility with no obvious gain, and quite a lot to lose.  
RULE FIVE -  ON THE BASIS OF THE INFORMATION - MAKE A DECISION.

`
This is the hard bit!   Hopefully the preceding stages will have prepared you for this stage, and you may have already been ranking these options on your mind.   There are no cast-iron rules in ethical thinking, and two doctors may come to an opposite decision using the same information - it depends on how important each consideration is to each doctor.   Probably the degree to which an individual is a “Consequentialist” or a “Deontologist” is an important factor in how Doctors actually make decisions.

In my opinion (and it is right that you may wish to argue with this) the 'best' option is to insist that John tells his wife, and if he refuses, then be prepared to contact Janet directly.  This is (I suppose) because 'not harming an innocent person' (Janet) is an important principle for me, and cannot be easily be outweighed by the consequences.  But you may argue the converse - breaking confidentiality may be you key point for you and you may wish to give this precedence.  

For you, as a decision maker, the crucial thing is that you understand how you have done the balancing, and what duties or consequences you are hanging you hat on.   Real life is messy! - you will never (usually) achieve a perfect decision - only the 'best' in that particular situation.  

RULE SIX – YOU ARE NOT ALONE


Most ethical decisions are not “instant” ones, and there is usually time for discussion with other clinicians.  They may have experience of similar cases, or may be able to inject a new approach that you have not considered.  Discussion with colleagues has an important medico-legal implication too, and would considerably strengthen your defence if things should later “go wrong”.  Suitable people to approach might be:

· Your Trainer

· A Partner

· A Specialist colleague

· LMC Secretary

· Your Medical Defence Organisation (eg MDU or MPS)  All defence bodies would prefer to be consulted before a medical decision is made, and they always are a valuable source of advice and precedence (see Rule Seven below)

RULE SEVEN - CHECK THE PRECEDENTS


The same moral questions come up again and again, and you can usually get information on what has been done or said in the past.   There are 4 useful places to check:

· Ethical textbooks which often offer an analysis of ethical problems similar (but not identical) to the one offered above.  The BMA Textbook is comprehensive, but brief.  The BMJ runs an excellent occasional series on Ethical issues, with useful discussion from academics and people at the 'coal face'.   The Journal of Medical Ethics is another useful source
· The GMC offers excellent summaries of the 'party' line on Ethical dilemmas.  If you read, for instance, the GMC booklet on Confidentiality, you will find that the GMC sanctions the breaking of confidentiality when there is serious risk to the ill-health of a third party.
· A good medico-legal textbook will tell you about the legal implications of a certain act.  Margaret Brazier's book "Medicine, patients and the Law" is an excellent place to start.
RULE EIGHT - IMPART THE INFORMATION IN AN ETHICAL WAY


A common misconception is that, once the ethical decision has been made, you can stop thinking ethically. 

 But the way you communicate with the patient is also an ethical issue - it can be done bluntly and insensitively (i.e. - in an non-ethical way) or it can be done gently, with plenty of time, and with constant checking that the patient understands the way that the discussion is going and able to ask questions and challenge your arguments.  (i.e. in an ethical way)  
FIVE – NEGLIGENCE


GP Perspective

One of the main concerns expressed by Registrars during the Ethics modules was the question “What would happen to me if I did such and such….”In other words, would a particular action land the Registrar in court having to face a charge of Negligence.  

Behind this concern was lots of supplementary questions:

· Is there an increase in the frequency of cases of Negligence?  (yes)

· Are Doctors becoming more incompetent?  (probably not)

· Are Patients becoming more complaining?  (probably yes)

· Are we becoming more like the USA?  (yes, but we’ve still a long way to go)

· Do we need to practice ‘Defensive Medicine’  (no, just good medicine)

· To whom do we owe a duty of care?  (certainly our patients, for the rest, see below)

Ethical and Legal issues

Negligence is a breach of the duty of care. This, is a failure to come up to the standard to be expected from colleagues with similar training and skills.  


A Duty of Care is the ethical (and legal) responsibility that we as GPs have towards people who place themselves in our safekeeping. 

 Who are these people?  

 Quite obviously, we owe a duty of care to all our patients, including patients who are Temporary Residents.  No one would argue with such a statement, and we take on that duty of care from the moment that we take them on to our list or accept them for treatment.  But what of more difficult situations, where the duty of care is not so clear cut or obvious?

  Do you have a duty of care, for example, to the following people?

· Someone who collapses just outside your surgery?

· Someone involved in a RTA that you pass on your rounds?

· Someone involved in a RTA that you see whilst on holiday?

· A woman who goes into labour in the seat in front of you at the theatre?

· The wife of your HIV+ heterosexual patient? 

· The customers of a café which is run by a patient of yours who has Salmnonellosis?

· The (unknown) sexual contacts of your HIV+ gay patient?

Ethically, one could argue that the GP has a moral duty to all these people, and that one should therefore throw oneself enthusiastically into helping in all these seven scenarios.  Indeed, the GMC (which sometimes mirrors ethical issues rather than the strict legal situation) would frown on GPs who failed in a duty of care to most of the people in the examples above.

Legally, however, the situations in which the GP legally must act are circumscribed the following rules:

· The connection between the GP and the person should be “foresee-able”.    Thus there may be a duty of care to the wife of a patient with HIV, but no duty of care to the anonymous men who may be future sexual partners of the gay man who is also HIV+

· The connection between the GP and the ‘patient’ should be close. (what Lawyers call a “relationship of proximity”)   For example, there is no legal duty to stop and help at a RTA unless the RTA is in the practice area of the GP.   (when the requirement of the GPs Terms of Service make the connection between GP and the patient that much closer)

· The Duty of care should be “fair, just and reasonable”   i.e. is it fair, just and reasonable that one should expect a GP to have these extra responsibilities and duties.

What has to be demonstrated for a GP to be found Negligent?


Negligence, despite the anxieties of Doctors young and old, is actually not always easy to demonstrate, and victims of alleged negligence often feel that the legal system is biased in favour of the Doctor.  


Basically, three separate facts have to be demonstrated before negligence can be proved.  At least two of these three facts are very difficult to prove, and this is why the potential litigant has such a mountain to climb in order to prove Negligence.  (Don’t forget he also has to obtain funding for his action, and to cope with the enormous emotional strain involved in taking an action to court)

Negligence – the three steps.

· Firstly, the Doctor must be shown to have a duty of care towards the patient.  As is shown above, this is easy to demonstrate when the patient is on the list of the GP, but rather harder to show when the relationship between doctor and patient is more tenuous.

· Secondly, the care provided by the Doctor must be shown to have fallen short of an acceptable standard of care.  How is this acceptable standard of care defined?   Simply by comparison with the accepted standards of the Doctors’ peers.  As Lord McNair put it in the Bolam case, - “a Doctor is not guilty of Negligence if he has acted in accordance with a practice accepted as proper by a responsible body of medical men skilled in that particular art”   Lord Scarman put it even more clearly – “If a Doctor can show that his advice or his treatment reached a standard of care which was accepted by a respectable and responsible body of medical opinion as adequate, he cannot be made liable if anything goes wrong…….the law’s standard is in effect set by the medical profession”

· Thirdly, even if the litigant has managed to show that the standard of care is negligent, he must now show that the breach in the duty of care has actually caused harm.   The test used here is the “but for” test, i.e. if it was not “but-for” the action of the GP, the harm would not have taken place.  Say a Doctor fails to diagnose a fatal illness.  If there is not treatment for this illness, then the “but-for” test is not  satisfied, and Negligence would not be demonstrated.  

SIX – CONSENT IN COMPETENT ADULTS

GP perspective


Consent is possibly the most frequent ethical issue encountered in General Practice.   Almost everything we do or say to a patient could be considered an area where consent should be sought, though often this goes by default – the so called implicit consent.  The table below lists some areas in General Practice where consent is important, together with an assessment of the type of consent involved.

Clinical issue


CONSENT ISSUE
type of consent

A 23 year old married woman with a vaginal discharge
(i) "I'd like to do an internal examination and take a swab – would that be OK"

(ii) Patient agrees and walks over to examination couch
Verbal

Implied

38 year old labourer with back pain.  Previous examination has indicated that the pain is probably mechanical. Patient has already taken Panadol with little success. 
(i) "I'd like to suggest that you take some Ibuprofen tablets as well - they are available over the counter and they may be more effective than Panadol.

(ii) Patient nods.
Verbal - though there is some doubt as to whether the patient has really consented.

48 year old housewife with a sebaceous cyst on her scalp
(i) "I'd like to remove this cyst here in the surgery. 

I'll use local anaesthetic and there will be a tiny scar which no-one will see.  If you agree will you sign here"

(ii) Patient signs
Written consent

29 year old secretary with a sore throat
(i) "I think this is a viral infection – it should settle with aspirin gargles and warm drinks"

(ii) "I usually get an antibiotic for sore throats"

(iii) "Would you be prepared to try aspirin gargles for a couple of days - if its no better then we can try other measures.  Is that OK?"

(iv) "Yes"
(Reluctant) verbal consent

50 year old tax inspector with low back pain.
(i) "I'd like to send you to a physiotherapist" (offers referral form)

(ii) Patient takes form
Implied consent

42 year old lady who has just discovered that her husband has had an affair
(i) "That must be awful - would you like to talk about it"

(ii) Patient (in tears) "Yes"
Verbal

Ethical issues


As Lord Donaldson said in the case of ReT (1992)


“An adult patient who suffers from no mental incapacity has an absolute right to choose whether to consent to medical treatment, to refuse it or to choose one rather than another……this right is not limited to decisions which others might regard as sensible…it exists notwithstanding that the reasons for making the choice are rational, irrational or non-existent”

Why does consent matter?     Many see consent as just a legal hurdle to jump over, almost equivalent to obtaining a signature on a piece of paper.  But it is much more than that – it is a way of respecting the patient’s autonomy.  (See chapter on Ethical theories).  Only by obtaining fully informed consent is it possible for Autonomy to be fully recognised.  


You could also argue that seeking informed consent matters also for Utilitarian (Consequentialist) reasons.   Only be gaining the patient’s consent will the GP establish an effective consultation, where the patients is happy with what has been said, and will agree with the management plan developed. 


Good consent is also helpful to the GP in that he is able to share decision making.


Consent is very much a partnership, both patient and doctor participating, as shown in the table below:

Patient elements of consent
GP element of consent

Competence
Preparation

Honesty
Truthfulness


No omissions


Clear language


Willingness to check understanding


No coercion

Good consent therefore needs:

· A Competent patient (informed consent is impossible if the patient does not understand what is being said to him –see Chapter on consent in incompetent patients

· A well prepared GP.   It is easy to try and bluff your way through a patient’s questions, without preparing or being willing to admit areas of ignorance and bring the patient back for a more considered discussion.  For instance, how well do we know the side effects of medication, and how do we give patients an indication of the frequency of side effects.

· A truthful doctor.   If a GP is anxious to promote a particular treatment, then he may be tempted to bias the information he gives to sway the patient e.g. he may miss out important information or minimise real risks.    This is linked to

· Absence of bias or coercion.   A GP can subtly coerce a patient into making a particular decision by manipulating information.  But he should also be aware of background coercion from friends and relatives.

· Some form of check of understanding – it is not possible to know if consent has been obtained until understanding has been checked

What does the patient need to know?

Before there can be said to be consent, it must be established that:

· The patient understands the benefits of the treatment

· The patient understands the risks of the treatment

· The patient understands what will happen if the treatment is refused

· The patient has the opportunity to ask any questions

· The patient is offered time to consider the options

Legal issues


If a Doctor touches a patient without obtaining consent, then the Tort of Battery is committed.   In fact, this is very rarely used as a legal action in Medico-legal issues.  More common is to take an action in Negligence, where the patient could argue that insufficient argument has been given to make a rational decision about a particular treatment.   Most of the cases from the courts are Hospital based, with very little representation from general practice.

Bolam v Friern Hospital Management Committee (1957)


Mr Bolam agreed to ECT to treat his depression.  However, he suffered fractures in the course of his ECT, and sued the Hospital because he was not specifically warned about this well-known complication before the ECT.   He failed - because the amount of information accorded with "accepted medical practice"  (the Bolam test – see Chapter on Negligence)
Chatterton v Gerson (1981)


Miss Chatterton sued Mr Gerson after an operation to relieve pain left her with no sensation down the right side of her body.  She sued Mr Gerson in battery (not negligence) because she felt she was not given enough information to give informed consent.  The action failed because "the patient was informed in broad terms of the nature of the procedure"

Sidaway v Board of Governors of the Bethlem Royal and the Maudsley Hospital (1985)


Mrs Sidaway sued Mr Falconer for permanent paralysis following a neuro-surgical operation designed to relieve pressure on a nerve root.  She sued Mr Falconer (who had died by the time the case reached the House of Lords) because she felt that the specific risk of damage to the spinal cord (1%) was not explained to her.  Therefore, she argued, her consent to the operation was invalid.  She lost.  Again the Bolam principle was quoted, and it was felt her care (in terms of consent) conformed to a responsible body of medical opinion.  Only Lord Scarman dissented describing the prudent person test - "the doctor should be liable,….where the risk is such that in the court's view, a prudent person in the patient's situation would have regarded it as significant"   Even Lord Scarman thought that in some circumstances the Doctor could be excused obtaining informed consent - the so called “Therapeutic Privilege”

Blyth v Bloomsbury HA   (1987)


Mrs Blyth had severe menstrual bleeding after she had been given the Depo-Provera injection.  She had asked a lot of questions, but had not been told about the specific risk of bleeding.  The Court found against her, despite having asked all these questions, because of the Bolam ruling i.e. other eminent Doctors would act in the same way

Gold v Haringey HA (1987)


Mrs Gold agreed to be sterilised but was not warned that the operation was (rarely) naturally reversible.  She became pregnant.  Originally the High Court argued that she should have been told about this possibility and found in favour of Mrs Gold i.e. Bolam did not have to be followed because the procedure was non-therapeutic.   However, the House of Lords over-ruled this because some eminent gynaecologists did not feel it was unacceptable to not mention reversibility i.e. Bolam still holds.


However note the very different opinion in North America, as illustrated by the case of Riebl and Hughes:

Riebl v Hughes (1972 )


A Canadian case


Mr Riebl was a 44-year-old man who was advised to have an operation on his carotid artery.   After the operation he was left with a hemiparesis and he was impotent.  He sued his surgeon, Dr Hughes who argued that all he needed to tell Mr Riebl was that he was "better off with the surgery" without going into detail about any particular risks.   The judge found him negligent because a "reasonable person" would have decided not to have the surgery if the risks had been explained prior to the surgery.

Case Histories


Now consider the following Ethical case histories, which are offered as the basis for discussion with your Course Organiser or with your peers on the Day Release Course. 

The Lady who agrees to everything


Julie Green is a pleasant 32-year-old lady, married with 2 children.   She has a number of medical problems, including Hypertension, Diabetes and Hypothyroidism.  All 3 of these conditions are difficult to control, and she attends regularly for change of medication, and is often referred for Specialist advice.   You have noticed over the last few months that she never objects to any proposed treatment (whatever the side effects) or investigation, (however unpleasant).  When you mention this, she says cheerfully - "You're the Doctor, I've got faith in anything you say"

Questions

· Is her attitude a problem?

· How would you manage it?

 Donna Durham and the Complicated Pregnancy


Donna is pregnant for the second time.   The first pregnancy was a disaster.   She developed Diabetes Mellitus at 18 weeks, and refused to take Insulin due to fear of needles.  Sadly the foetus died.   She is now pregnant again, and you have just diagnosed Gestational Diabetes in this pregnancy too.   She still refuses to take Insulin, nor will she be referred to a Diabetologist. She does not accept that the previous IUD was anything to do with her Diabetes.

Question

· What would you do now?

· Do you have any right to insist that she takes insulin?

 Christopher Carlisle and the Altruistic Father


Christopher is a 23 year old man with renal failure.  He has home dialysis, but it is making his life pretty miserable, and he is starting to become reclusive, and has stopped going to work and spending time with his friends.  His father, Carl comes to you in the surgery for some advice.  Carl has only one kidney due to a RTA when he was younger.   However, Carl wishes to donate his remaining kidney to Christopher, so that he can go on dialysis instead of Christopher.

Question

· What would you advise?

Mrs Thomas and the Ulcerating Rodent Ulcer


Mrs Thomas is an elderly widow who lives with her bachelor son.  She has developed a Basal cell carcinoma on her umbilicus, but despite lengthy explanation from GP and Dermatologist she refuses to have any treatment.  The BCC progressively enlarges and becomes ulcerated: sometimes it is infected.  Consequently, he son has had to give up work to help with her care, and she receives daily visits from a District Nurse for dressings.  


You are the Registrar in the Practice and are due to visit Mrs Thomas for the first time.  You read her notes with growing disbelief that all these resources (District Nurse, Son) are being used to give palliative care to an eminently treatable condition.

Questions

· Would you pressure Mrs Thomas to accept treatment ?

· Could you force her to have treatment?

The Jones family and the Blood Transfusion (1)


The Jones family are involved in a serious RTA.   Mrs Jones suffers multiple fractures and becomes critically ill. It is thought that she will not survive without a blood transfusion.  Despite the seriousness of her condition, because of her Religious Beliefs, she is not prepared to consent for her to receive blood.

You are Mrs Jones' GP.  The A&E Consultant knows that you have a good relationship with the Jones's family, and ask you to come along and 'persuade' her to change her mind.
In the past, you have had many conversations with Mr and Mrs Jones, and you know that her beliefs on blood transfusion are sincere and deeply felt.

Question 

·   What should you say to the A&E Consultant?

The desperate overdose patient

An elderly lady calls you in a distressed state.

She has just discovered that her 72 year old husband, Graham Phillips, has taken an overdose of 100 Paracetamol tablets.  Apparently he suffers from severe Rheumatoid Arthritis, and has become so unhappy with the quality of his life that he has taken this overdose.  He denies that he is mentally ill, and says that he does not feel depressed.  He claims that he has considered his options carefully  and he understands the consequences of his act.  He refuses admission and refuses any treatment at home.  He says he just wants to end his suffering and 'stop being a burden'.  When his distraught wife asks him to reconsider he just says "You're the reason that I'm doing this - I can't see you struggling on any more"
Question

· What would you do next?

· If he had a history of depression would it make any difference to your actions?

· Can you “make” him go into hospital or accept treatment?

· If he had taken several overdoses for the same reason, would that make any difference?

Caroline Canterbury, the Anorexic 22 year old


Caroline Canterbury is  a 22 year old Computer Programmer with an eating disorder.    She and her parents have been on your list for many years, and Caroline has had eating problems since the age of 16.  This time she weighs just under 6 stone, and this is the lowest weight she has been since the problem began.  Caroline attends with her parents.  Her parents are very worried about her and say that "something must be done".   Caroline says that they are worrying over nothing, that she is still a little overweight, and she refuses any counselling and (particularly) any mention of hospital admission.

Question

· What would you do?

· What legal issues are raised here?

SEVEN – CONSENT IN CHILDREN


GP Considerations

Children often consult alone, and it important to understand how to determine their rights of consent to treatment (or indeed to refuse treatment)    An even commoner issue is that when a child attends with a parent, and it is hard to establish the child’s view on what you propose as distinct from the parent.   How much control does the parent have over the decision making process of the child?  

Traditionally, the issue of child consent is couched in terms of the prescription of contraceptives, (made famous by the Gillick case) but the issues is much wider than that and concern all types of consent.

Ethical issues


In Chapter One, I listed the features of a consultation containing good consent.   These include:

· Understanding

· Truthfulness

· Careful preparation

· No coercion

· Competent patient

Obviously, most of these features are Doctor related, the only one that is patient related is the idea of competence.  Ethically then it would follow that a child would be able to consent or not consent providing the child was competent. This turns out that this fits with what the law says at least with regard to consent.  (as we shall see later, refusal is rather different)   The next question might be “How is competence decided?”  Lord Fraser gives the answer in his judgement on the Gillick case:

1) The child can understand the advice i.e. understands the risks and benefits of treating or not treating

2) The child cannot be persuaded to inform his/her parents about the issue relating to consent

3) The condition for which consent is needed is already affecting the child or will soon do so

4) Unless the child consents, the physical or mental health or both may suffer

5) The best interests of the child dictate that the child should receive treatment, even though the parent may not know or not consent.

Do the parents need to know at all?   Ethically if the child is autonomous,

 then it could be argued that they do not need to know.  But there may be good Consequentialist reasons for involving parents – explanation, compliance, support etc.

What about refusal of treatment?


Ethically it seems that consent and refusal should be treated the same.  After all, if a person is competent, then refusal is logically similar to consent.   But in practice, the law (see later) argues that a higher degree of competence is needed to refuse a treatment as opposed to agree to a treatment, on the (doubtful) grounds that it is harder to go against one’s Doctor than agree with him.  Thus if a young patient refuses a treatment, then it is permissible to seek agreement from the parent, who has ultimate power. Bizarrely, this extends even up to the age of eighteen.


What about when both parent and child refuse a treatment that you feel is important?   Obviously, the best method is to try some kind of negotiation on compromise.   But in important cases, the courts will get involved to help the child.

Legal issues


Gillick v W Norfolk and Wisbech AHA

Mrs Gillick, in a famous series of cases, tried to stop the NHS Executive circulating advice to GPs that it was acceptable for Doctors to allow children below the age of 16 to consent to taking the Oral Contraceptive without the parents of the child knowing.   Mrs Gillick lost her case in the High Court, won in the Court of Appeal, and finally lost in the House of Lords.  (though overall there were more Judges in her favour than against her! )  


Fraser Rules (Gillick competence) 


A GP would not be prosecuted for not informing the patients of a child requesting contraception. Providing

· the child could understand the advice

· the child refuses to inform her parents, despite the Doctors' efforts

· the child will continue or begin sexual intercourse if no contraception is offered
· the child's physical or mental health will suffer if contraception is not provided
· the child's best interest is served by not having parental involvement

"The parental right to control their children exists not for the benefit of the parent but for the benefit of the child"

Re R (1991) - 15 year old girl with psychotic illness


Kennedy (1992) - "driving a coach and horses through Gillick"

R was a 15 year old girl with alternating lucid and psychotic episodes.  When she was lucid she stopped her medication, and the LA applied to the Courts for permission to make her a Ward of Court so that they could give her medication without her consent.  This was upheld despite the fact that she was Gillick competent at the time.   


Lord Donaldson used the analogy of the "key holder.  If a child is Gillick competent, she becomes a keyholder - but so are the parents (and the courts) up to age of consent at 18.  The basis for the rather bizarre idea is that it takes more competence to refuse a treatment than to agree to it (because one has to argue against the medical opinion)   But the consequences are that a mother can have no knowledge in law whether her 15 year old Gillick competent daughter has an abortion, but can force the same daughter to have an abortion.


Re W (1992) A 16 year old girl with anorexia nervosa


W was a 16 year old girl with a stable (but very low) weight.  W had a fear of being force fed, and the Local Authority applied to the court to have W admitted to a Specialist Unit for psychological treatment and force feeding.  The Judge found against W, because

· he believed the Anorexia nervosa had affected her competence

· he felt that a 16 year old girl was not able to refuse treatment (only consent to it!)

Re E (1991)

E was a 15 year old Jehovah's Witness, dying of Leukaemia.  Blood transfusion would help in the management of E and possibly save his life, but E refused this treatment because of his religious beliefs.  His parents supported him in this decision.


The Doctors looking after him sought a Court Order to give E blood, and this was granted.   The court decided that E was not sufficiently Gillick competent to refuse treatment - they felt he did not have a mature enough concept of death and dying to make such a serious decision.

(in fact at the age of 18 E refused blood products and subsequently died)

Case Histories


Now consider the following Ethical case histories, which are offered as the basis for discussion with your Course Organiser or with your peers on the Day Release Course. 

The Jones family and the Blood Transfusion (part 2)


The Jones family are involved in a serious RTA.  (see earlier)   Mrs Jones suffers multiple fractures and becomes critically ill.   Their 8 year old son, Sean, is also seriously injured, and it is thought that he will not survive without a blood transfusion.  Despite the seriousness of his condition, neither parent is prepared to consent for Sean to receive blood.

Questions

· What would you do in this circumstance?

· If the situation required that you give blood, but there was less urgency, how would you proceed then?

Contraception and the underage girl (1)

A 15-year-old girl, Betsy Swinburne comes to you requesting the Contraceptive Pill.   She seems to understand the consequences of taking the Contraceptive Pill, and is already having sexual intercourse with her 16-year-old boyfriend.  (They use the condom)   Her mother works as a Receptionist for a Doctor who shares the same Health Centre as you.  Betsy is adamant that her mother must under no circumstances find out about the prescription of the pill.

Questions

· How would you tackle this consultation?

· Would you actually prescribe Contraceptive pill for Betsy?

· What would you write in the notes?

· If Betsy were 13, would it make any difference to your decision?

· If Betsy's mental age were only 8, would that make any difference?

Contraception and the underage girl (2)


One week later, Mrs. Swinburne storms into your room whilst you are reading your post.   She slams the packet of Contraceptive pills that you gave to Betsy on to your desk.  "What do you mean by prescribing these to a 15 year old girl!" she demands.   "And why didn't you talk to me about it?"

Questions

· How would you answer Mrs Swinburne?

· If Mrs Swinburne is still upset after her talk with you, what legal or professional action could she take against you?

The Anxious young girl who requests an abortion


Christine Connolley, is a pleasant 15 year old girl whom you know quite well because she attends regularly for review of her asthma.  Usually she is very cheerful, but today she is close to tears.   Apparently she had become drunk at a friend's 21st party, and had slept with a young man she had never met before (or since) She is now pregnant.  She is terrified of her parents (particularly her father) finding out, and she feels sure she will be thrown out of her home if her parents discover what has happened.  She pleads for you to refer her for an abortion.  

Questions

· Do you support this request for abortion?

· If so, would you be prepared to arrange this for her without her parents knowing?

John Davies and the Swollen Testicle


John Davies is a successful 15 year old 800 metre runner with a best time of 1.44.2.   Despite his young age he has already been selected for the Commonwealth Games Trials.   Tragically, one day, he presents to you with a swollen right testicle.  Urgent ultrasound reveals a possible teratoma of this testes.   The local Urologist recommends urgent surgery.  Not surprisingly, John is very unhappy with this news, and refuses to have any surgery for at least month, until he has competed in the trials.   You spend a long time with him trying to change his mind, and his parents are frantic with worry about this decision.  John understands the implications of what he is doing, but still refuses.

Questions

· Is it right to force him to have surgery?

· Can you legally compel him to have surgery?

· If John was 17 instead of 15, would this make any difference?

EIGHT – CONSENT WHEN THE PATIENT MAY NOT BE COMPETENT


GP Considerations


Most surgeries contain a least one patient whom we may consider is not fully able to consent to decisions about his or her health care.  Some example;

· Patients with dementia

· Patients with severe depression

· Patients with mental handicap

· Patients with psychotic illness

· Patients with brain damage e.g. stroke

Such patients are often vulnerable and may be railroaded into treatments which are not appropriate.   How then can we best look after this group of patients?

Ethical considerations


Clearly, informed consent is just not possible when the patient lacks competence. Three immediate questions spring to mind;

a) how do we know that the patient is not competent?

b) how can we make ethically sound decisions for patients whom we believe to be incompetent?

c) How much can we “do” to a patient (eg admit to hospital, give treatment to etc) who does not understand what you propose or indeed may object irrationally to what you propose


How do we know that the patient is not competent?


Medically it might be tempting to see this problem as in some way related to formal tests of intellect and memory such as the Mini-mental State examination.  However, it must be emphasised that the test should relate to the particular situation that consent is being required for.  The Law Society and the BMA jointly suggest that the following criteria should be important

TEST OF COMPETENCY

1) The patient should be able to understand what the treatment is, and why it is being suggested

2) The patient should understand the benefits and the risks of treatment and the benefits and risks of any alternatives

3) The patient should understand the consequences of having no treatment

4) The patient should be able to retain the information long enough to be able to make an effective decision

5) The patient should be able to weigh the information in order to make a decision

Note that the competency is set at a low level – for instance see the case of 

Re C in the legal section below.

How can we me make ethically sensitive decisions for those who are not competent?


Given that the patient cannot do this for himself, and accepting that it would be wrong to deprive such patients of medical care completely because of this, then there must be some mechanism for avoiding the need for consent.  There are in fact several theoretical possibilities:

1) The Doctor takes a decision for the patient in the patients best medical interests (the “best interests” method)

2) The Courts take over the care of the Incompetent person, analogous to wardship proceedings in the case of a child (the parens patriae method)

3)  Someone is appointed to make decisions for the patient (the proxy method)

4) Someone is appointed to make the decisions that the person would have made if he could (the “substituted judgement” method)

Method (2) is used in this country in very important consent issues – for example in non-therapeutic sterilisation and organ donation. (but not abortion) But obviously this cannot be used in all cases – the courts would rapidly fill up.   (3) and (4) are used in the USA, but run the risk that the relative will consider their own needs.   

So in England, the “best interest” method is used, with the doctor acting as advocate and executor.  

Method
Advantage
Disadvantage

Best interest
Doctor understands medical benefits
Doctor acting in two roles

Poor knowledge of wants of patient

May abuse patient for easier life e.g. medicine in meals

Parens patriae
Independent assessment
Slow method, cumbersome, overwhelmed

Proxy
May have in depth knowledge of patient
May abuse patient for own needs

Substituted judgement
May have in depth knowledge of patient’s philosophy of life
No good if patient has never been competent

One suggestion to improve the quality of “best interests” judgements by doctors is to apply a three-fold test:

1) Two doctors agree that a procedure or treatment is necessary for therapeutic purposes

2) The procedure is in the patients best interests

3) There is no less severe method of achieving the therapeutic aim

The actual assessment of “best interests” is complex, but involves the following issues:

· Any previously expressed views by the patient

· Any advance directive

· Any information from family and friends about the patients viewpoint about treatment issues

· An assessment from the doctor in attendance of the risks and benefits of the procedure

· An assessment from the doctor of the reversibility of any proposed procedure

How can we manage incompetent patients when they refuse to take our advice?


Perhaps the most difficult situation when dealing with incompetent patients is when they refuse our advice, and put themselves at risk in doing so.  As GPs we feel that their refusal is based on irrational grounds, and they do not fully understand the risks and implications of their refusal.  Examples of this sort of situation might be:

· A patient with dementia who refuses to take important medication

· A patient who has had a stroke and refuses admission

· A chronically depressed patient who had taken an overdose of Paracetamol

Such situations need to be handled delicately and sensitively.   It is a real test of the “Art” of General Practice to be able to deal with these problems without having to use the limited legal powers available to health care professionals in these situations. Sometimes a compromise can be found, and often careful talking and persuasion yields dividends.  

When all this fails, and (for example) a confused patient needs to be admitted to hospital, there are a few legal remedies to help – provided of course it is the “best interests” of the patient:

· Admission under “Common law” – if a patient is unwell, and incompetent, and refusing admission, then they can be admitted by the GP, with the help of he Police.  Clearly this is an extreme position, and one would ideally like some support from (say) a Consultant Psychiatrist to attest that the patient is truly incompetent and we are not inadvertently over-ruling the Autonomy of a competent individual.

· Admission under the 1983 Mental Health Act is probably the most well known legal framework for admitting incompetent patients in the community to hospital.  (though the bulk of the act is actually about how such patients should be treated once in hospital)  It is important to remember that the Act can only be used to treat a patient from a mental disorder (so it could not be used, for instance, to treat a depressed patient for a Paracetamol overdose).  Nor can it be used to treat a patient intoxicated with alcohol or drugs.  Most mentally ill patients are admitted under Section 2 (Assessment) or Section 3 (Treatment).  However there is also the option of admitting in an Emergency for 72 hours (Section 4) 
· Admission to a Residential Home or a Nursing Home under the 1948 National Assistance Act.    This rarely used Act (200 admissions per year) allows for a Public Health physician to apply to a Magistrate in order to compel a person living in “insanitary conditions” to be taken away from their home to a suitable place.   According to section 47 of the Act, the person should be suffering from a “grave chronic disease” or should be “aged, infirm or physically incapacitated “ Furthermore, removal should be necessary to prevent damage to the health of, or severe nuisance to, other people.  It is not suprising that such a vague Law should be used so infrequently, and the risk of abuse of peoples autonomy remains high.
Legal issues

Re C (1994) - Refusal of Amputation


C was a Paranoid Schizophrenic who believed him self to be a World-famous vascular surgeon.   He had a fear of surgery, and refused amputation even if it would mean that he would die without the operation.   The court upheld his refusal, as, despite his psychiatric illness, he understood the consequences of not having the operation.  The Judge ruled that in similar cases, the patient had to be shown to have 3 competencies:

· comprehension and retention of the information about the treatment

· believing the information

· weighing up the information in order to arrive at a choice

"The patient is entitled to reject professional medical information for reasons that are rational, irrational or for no reason"


This could be a useful defence in life and death decisions where the patient is not competent to decide between life and death.

F v West Berkshire Health Authority (1989)


F was a 36-year-old woman with a mental age of 5.   She started to have sex with a male patient of the hospital in which she was staying.  The House of Lords decided that she could be lawfully sterilised - "provided that the operation or treatment concerned is in the best interest of the patient”    They also said that as a matter of good practice (but they did not make this compulsory) a doctor should apply to the High Court for permission to sterilise incompetent patients. The test for whether the request is to be allowed is based on the Bolam test.


But what is confusing is who decides whether the girl is competent or not?

Re B (1988) A 17 year old Epileptic with a mental age of 5 or 6

B was a sexually active 17-year-old with a mental age of 5 or 6.  She could not understand that sexual intercourse was connected with having babies, not could she manage to take contraceptives.  She would not cope with labour, and she would pick at any LSCS scar.  The Court therefore decided it was in the best interests of B to be sterilised.

Re E (1991)

E was a 17-year-old mentally handicapped girl.   She had severe period problems (menorrhagia) which caused her much distress.  It was decided that E should have a hysterectomy, even though a consequence of solving the period problem was to render her sterile.

Case Histories


Now consider the following Ethical case histories, which are offered as the basis for discussion with your Course Organiser or with your peers on the Day Release Course. 

The reluctant overdose
An elderly lady calls you in a distressed state.

She has just discovered that her husband has taken an overdose of 100 Paracetamol tablets.  Apparently he suffers from severe RA, and has become so unhappy with the quality of his life that he has taken this overdose.  He denies that he is mentally ill and understands the consequences of his act.  He refuses admission and refuses any treatment at home.  He says he just wants to end his suffering and 'stop being a burden'.

 Question

· What would you do next?

· If he had a history of depression would it make any difference to your actions?

· If he had taken several overdoses for the same reason, would that make any difference?

· How would you assess this man's competence?

The Psychotic patient who absconds


Tracey Williamson is a very intelligent 17-year-old girl who has always been considered "a bit odd".   One day she appears at your surgery dressed in a purple cloak,  (and little else) saying that she has received a special message from General Franco to convert the world to Roman Catholicism.   She says you are to be the first convert, and offers to give you her cloak as a mark of your Redemption.  You contact the local Psychiatrist and Approved Social Worker,  and they both agree that admission to hospital under section 2 of the Mental Health Act 1983 is appropriate.


Whilst waiting for the Ambulance, Tracey runs off, "to find another convert"

Questions

· What would you do next?

· What ethical issues are raised by your decision?

Mrs Robinson and the Worried Ambulance Man


You are called to the house of Mrs Robinson, an intelligent 78 year lady who lives alone.   She has had a stroke, and has developed a right hemi-paresis.  Mentally she seems quite alert.   You arrange to admit her to the local hospital and leave.  One hour later, you receive a call from the local ambulance service, to say that she is refusing to go into hospital. You go back to the house and you are unable to persuade her to go voluntarily.  She sits in her chair reciting nursery rhymes.   The ambulance man could easily lift her into the ambulance, but he is not prepared to do so.

Question

· What would you do now?

Mr Greaves, the mentally handicapped man


Rupert Greaves attends your evening surgery.   He is a 38 year old man who asks if he can have a Vasectomy.  Rupert lives in a local sheltered home for mentally handicapped adults.  Whilst living there he has formed a relationship with Susan, a 24 year old lady with similar intellectual abilities to Rupert.   The team leader of the support team to the home had suggested to Rupert that he should think about having a vasectomy.  


However, when you talk to Rupert it becomes apparent that he has no idea what a vasectomy is, nor can he grasp the reason for having one.  He seems puzzled that you are not being more helpful.

Questions

· How would you proceed with this consultation?

· Would it make any difference if the Team Leader or Ruperts’ parents had attended too?

NINE – CONSENT IN PATIENTS WITH “UNUSUAL” IDEAS

GP perspective


A not uncommon situation in General Practice is when patients who are quite clearly competent (often frighteningly so) have one “bizarre” (at least to us) idea which prevents them from giving consent to a medical procedure.


Examples might be:

· A Jehovah’s Witness who refuses blood

· A parent who refuses a safe immunisation

· An ill person who refuses to go into hospital

· A patient who refuses a particular chronic treatment (say for hypertension)

· A patient with severe vascular disease who carries on smoking

How can we manage such patients?

Ethical considerations


The traditional ethical view in such patients is that we should respect their autonomy and allow them to refuse consent on the basis of their unusual belief. For example in the words of Lord Donaldson in the Re T case


“the right of choice is not limited to decisions which others might regard as sensible….it exists notwithstanding that the reasons for making the choice are rational, irrational, unknown or even non-existent”

So should we just accept our patients’ bizarre treatment decisions, on the grounds that we should always respect autonomy?   


A different view is possible.   The ethicist Julian Savulescu would argue that Doctors have a duty to challenge our patients ‘bizarre’ decisions and attempt to make them change their mind.    


“…what passes for respecting autonomy sometimes consists of little more than providing information and stops short of assessing whether this information is rationally processed……(it) may turn out to be less respect than abandonment.  Abandonment of patients has never been regarded as a morally admirable practice”


Savulescu uses the case of a Jehovah’s Witness as an example of a patient whose rationality is suspect.   The duty of the doctor is to challenge the thinking that blood products should always be refused.  Only then can we know that a patient is acting in a truly autonomous way.


Should we take this on board?   Or is there some compromise that respects the patient in some better way. 

Case Histories


Now consider the following Ethical case histories, which are offered as the basis for discussion with your Course Organiser or with your peers on the Day Release Course. 

Mrs Jones, the Jehovah’s Witness


You are on duty in Casualty when Mrs Jones is brought in.   She has been involved in a RTA, and she is bleeding from a ruptured spleen.   She has already lost a lot of blood.  She is a Jehovah's Witness and despite her serious condition, she refuses to accept a blood transfusion. She is lucid, and seems to understand the consequences of her actions.


Some minutes later, she lapses into unconsciousness.  Without blood, you feel sure she will die.  

What do you do?

Mr Blakeymore, the keen Herbalist


Mr Blakeymore suffers from severe aggressive Rheumatoid arthritis.  For reasons which are not completely clear to you, he refuses treatment with NSAIDs and DMARDs and pins all his faith in herbal remedies which he obtains from a long standing friend.  As far as you can see, this treatment is having no effect at all, and Mr Blakeymore is developing quite severe Rheumatoid deformities.


You feel very upset about his deterioration, which you feel is due to the lack of “proper” treatment.  Are you justified in trying to persuade Mr Blakeymore that his treatment is pointless?


TEN – ADVANCE DIRECTIVES

GP Issues


Given the difficulties in consent with incompetent patients, it is intuitively attractive to formulate some management plan for their future whilst they are still competent.   This is analogous to the preparation of a will, and indeed advance directives are sometimes called Living Wills.   Indeed, it can be argued that from the point of view of promoting autonomy, and also from just good clinical care, it is a duty of Doctors (and particularly GPs) to encourage patients to think about their clinical future.   

Ethical issues


For a Advance Directive to be ethically valid, the patient who makes it should be:

· Competent at the time of making it

· Fully informed at the time of making  -  i.e. aware of the risks and benefits of refusal

· Free and un-coerced at the time of making it

· Able to modify it at any time

· Aware that death may follow some refusal of treatments 

· Aware that not all requests can be honoured

However, there are problems with Advance Directives – some are practical and some are ethical:

Practical problems:

If the Directive is too vague, then the directive is no use.  If the directive on the other hand is too specific, then it may commit the patient to a course of action which he did not anticipate.

If the Directive is not incredibly long, then it may completely fail to predict some circumstance that may occur

Ethical problems

It is very difficult to say that there has been no coercion in the preparation of an advance directive.

People change.  Can we be sure that an opinion expressed at the age of 50 is the same as an opinion at the age of 80 or 90?

Legal issues


The basis of the Advance Directive in this country is Common law (judge made law)  There is as yet no basis in statue law, though  this has been recommended in a Law Commission Report, and is being considered by the Government – there has been a Green Paper, published in 1997 entitled “Who decides?”


In the USA, Living Wills are much more established, and are enforceable in Law.  In the famous case of Malette v Shulman, the patient Mrs Malette was admitted unconscious after a RTA.  In the handbag of the patient was this (unsigned) card:


No Blood Transfusion!


As one of Jehovah’s Witnesses with firm religious convictions, I request that no blood or blood products be administered to me under any circumstances.  I fully realise the implications of this position, but I have resolutely decided to obey the Bible command; “Keep Abstaining…from Blood”   However, I have no religious objection to the use of non-blood alternatives.


Dr Shulman ignored this instruction and carried out a blood transfusion that saved Mrs. Malette’s life. He was duly taken to court by Mrs Malette, and lost his case, being fined $20,000 in damages!  The Judge commented:


“..A doctor is not free to disregard a patients’ written instructions any more than he would be free to disregard instructions given at the time of the emergency”

Case Histories


Now consider the following Ethical case histories, which are offered as the basis for discussion with your Course Organiser or with your peers on the Day Release Course. 


Mrs Greaves and the Living Will


Mrs Greaves is your patient and is a active member of the community - JP, Community Health Council, Parochial Church Council.  She has a fear of becoming "senile" and one day produces a properly drawn-up Advance Directive to say that if she develops Dementia she does not want antibiotics for chest infections.


Years pass.  Sadly, Mrs Greaves develops Alzheimer's Disease.  She contracts Pneumonia and is quite ill.  When asked whether she wants her infection treated, she has forgotten her previous instructions and says "Yes"

· Do you think you should treat her infection?
Bert Flaxen and the note in his pocket


Bert Flaxen lives a few doors from your surgery, though he is actually a very infrequent attender.   He is a well-known local octogenarian, and is popular for his slightly eccentric behaviour and his cheerful personality.  His trademark is his dog, Ruffs, who looks nearly as old as Bert, and is never far from his side.


One day Bert collapses outside the surgery, and is carried in by a couple of neighbours.  


By the time you see him, he is unconscious, though stable.  You check his pockets to see if there is any clue to his poorly condition, and find a typed note, which says clearly, (and is signed and witnessed) - If I am found unconscious please do not admit me to hospital. "I just want to be left to die peacefully at home"


His neighbours are pressing for you to admit Bert

· What would you actually do next?
· Would it make any difference if Bert was 60?
· Or a 16 year old with AIDS?
ELEVEN – CONFIDENTIALITY


GP issues 


Confidentiality, like consent, is a common issue in General Practice.  Most Doctors recognise a moral need to protect Confidentiality, but dilemmas can occur in 2 separate area;

1) When issues of Confidentiality come into conflict with other important ethical issues – for instance harming other patients

2) When we “accidentally” breach Confidentiality and allow patients confidential information to ‘leak’ out.  

This chapter concerns itself with the first problem – the second is covered in the next chapter.

Ethical issues


"Whatever, in connection with my professional practice, or not in connection with it, I see or hear in the life of men, which ought not to be spoken of abroad, I will not divulge, as reckoning that all such should be kept secret." (Hippocratic Oath)


Note: The fact that ought to be is mentioned at all suggests that some things can be "spoken of abroad"

Definitions


A owes a duty of confidentiality to B if

· B discloses to A, information which B regards as confidential
· A promises (implicitly or explicitly) not to divulge it to anyone who does not already possess it

In GPs surgeries there is an implicit promise that information will not be divulged.   However, not all information given to the Doctor by the patient is confidential, though it should be assumed that all information that is not in the public domain is confidential. - If a patient came in and said "The Queen has abdicated", this would not be thought of as confidential, unless the patient was the Queen.

An argument of respect for Confidentiality could come from the 

following ethical positions:

· Respect for the Autonomy of the patient
· Respect for the Privacy of the patient
· As an aid to maximise the Content of the Consultation ie patients will stop telling doctors important personal secrets if they feel that the doctor will tell everyone
· A respect for the tacit Contract between Doctor and Patient
· As part of a Duty of Promise-keeping

GMC aspects

Confidentiality should be respected and maintained.  However, the 

GMC suggests several situations when confidentiality may be broken:

· When the patient consents to you revealing confidentiality

· When the patient is unable to give consent (eg if he is unconscious) and it is in the patient's best interests to break confidentiality eg to inform a relative or close friend of solicitor.  Usually this is to ascertain the patients' wishes for his future management

· On a need to know basis eg referring to a Specialist

· When the Court compels you to break Confidentiality

· When there is a Statutory duty to break Confidentiality - eg Infectious Disease Notification, Death Certification, Termination of Pregnancy

· When there is a substantial risk to others eg Driving and Epilepsy, Possible Child Abuse, Sexually transmitted diseases, Serious Police Investigations.  (Note: there is no absolute right for the police to ask for confidential information - only when there is a serious risk to others.  Disclosure should be made to a Senior Officer. The exemptions to this rule are the 1988 Road traffic Act and the Prevention of Terrorism Act)


"A Doctor who decides to disclose Confidential information about an individual must be prepared to explain and justify that decision"

(GMC)

Legal Aspects

Prosecution for breach of Confidentiality would occur in two possible ways:

· As an action in Negligence   In such a case, the Defendant would have to show that there was a) a duty of care, b) this duty was deficient and c) that harm came from this neglect of duty (which was of a sort that would be compensated)
· As an action against a Specific Equitable Obligation.  In such a case there should be Confidential information imparted, there should be circumstances implying an obligation of confidence, (these two criteria are part of the definition of confidentiality - see above) and finally the subject would have to suffer as a result of the broken confidence.
It is obvious that it is actually difficult to bring actions for Confidentiality - usually the only loss is Dignity and Embarrassment, and this cannot be quantified in terms of compensation.     Furthermore, if an action is taken in negligence, the Bolam rule would hold, and the defendant would have to show that the standard of Confidentiality fell below the standard of a equivalent body of medical opinion.   This is very hard to do.

Confidentiality and the Duty of Warn Third Parties


The Tarasoff Case (see below) has clarified the way we think about the duty to harm third parties.   In the USA, the case has transformed the American legal principle in duty to protect cases.   However, in English law, the situation is essentially pre-Tarasoff.  The fact that the Egdell case (see below) failed however, gives some backing to the idea that breaking Confidentiality to protect others is a defensible action.  In the Egdell case the Court suggested three rules to consider when this issue arises;

· the risk must be real rather than fanciful
· the risk must involve danger of physical harm
· disclosure must be necessary to protect the public interest

The bizarre nature of the law in this area is illustrated by the Clunis case.  In 1994, a schizophrenic man, Christopher Clunis murdered a stranger, Jonathan Zito.  Mr. Clunis is taking legal action against his Psychiatric team for the negligence that lead to his murdering Mr Zito - the widow of Mr Zito can only claim against Mr. Clunis if he is successful in his negligence case against the Health Authority!
Some illustrative cases 

X v Y (1988)


A Tabloid newspaper obtained information that two GPs were carrying on in practice despite being HIV positive.   The Health Authority sought an injunction to stop the newspaper from publishing the names of the Doctors.  The newspaper argued that it was in the public interest to reveal the names, as their was a risk to the GPs patients.   The Judge ruled that the risk to the public was minimal, but the threat to confidentiality would stop people with AIDS and other serious diseases from going to their doctors.  "in the long run, preservation of confidentiality is the only way of securing the public health"


NOTE: there is no guarantee that the same decision would have been made if the two Doctors were surgeons.
W v Egdell (1990)


W had psychiatric illness and psychopathic personality and was held in a secure hospital.  He could only be released on the order of the Home Secretary.  In the process of try to get release, he was seen by Dr Egdell, a Independent Psychiatrist. Dr Egdell felt that W was still very dangerous, and had a morbid interest in explosives.   The Solicitor acting for W refused to pass on this report, so Dr Egdell sent a copy to the Director of the secure hospital and to the Home Secretary.  W sued Dr Egdell for breach of confidence.   


The Court of Appeal held that although Dr Egdell owed W a duty of Confidence this was outweighed by the public interest.  W lost his case.

NOTE: There is no guarantee that the same decision would have been made if Dr Egdell's knowledge had been about some minor aspect of W's psychiatric history.

R v Wilson (1995)


A husband made marks on his wife's buttocks using a hot knife.  The wife asked the husband to do so, i.e. it was done with her request and consent.  The marks were noticed as part of a medical examination for 

another problem, and the examining Doctor reported them to the Police.  The husband took action against the reporting Doctor.

Tarasoff v Regents of University of California (1976)

An American case


Tarasoff attended the student medical centre for counselling. He revealed that he had been rejected by a lover, Tatiana, whom he now had violent feelings toward.  He also revealed he had a gun.  Despite this confession, the Doctors there did not pass this information on to Tatiana, though the police were informed.  A little later, the patient shot Tatiana and she died.  The family of Tatiana sued the University, and the Medical Centre was found liable of allowing Tatiana to die. (by failing to breach confidentiality!)

NOTE: The UK courts may not reach the same conclusion!


For a UK court to come to this conclusion, it would be necessary to show:

· Forseeability

· Proximity of Relationship

· Duty of Care that was “fair, just and reasonable”  (see Chapter on Negligence)


Gillick v W Norfolk and Wisbech AHA


This is usually quoted as a case about consent, but it is also a case of Confidentiality, particularly the confidentiality relating to children.


Mrs Gillick, in a famous series of cases, tried to stop the NHS Executive circulating advice to GPs that it was acceptable for Doctors to allow children below the age of 16 to consent to taking the Oral Contraceptive without the parents of the child knowing.   Mrs Gillick lost her case in the High Court, won in the Court of Appeal, and finally won in the House of Lords.  (though overall there were more Judges in her favour than against her!   

Case Histories


Now consider the following Ethical case histories, which are offered as the basis for discussion with your Course Organiser or with your peers on the Day Release Course

John Smith and the Foreign Liaison



John Smith, a 38-year-old Computer salesman consults with you, complaining of dysuria following a trip abroad for a Computer conference.    Both he and his wife Sally are patients of the practice.  Investigation reveals the presence of a Chlamydia infection.  At review, the Registrar suggests that John should tell Sally about this problem, because if she is not diagnosed, treated and followed up she could suffer long term harm.   John refuses, saying that their marriage is already in difficulty and this would be the 'final straw'.  He also refuses to use Condoms because he feels that Sally would be suspicious.  When you challenge him about the threat to the health of Sally, he asks you to take a swab from her on some pretext, and then treat any infection that you discover.

Questions

·  Would you go along with Mr. Smith's suggestion?

·  What other options do you have?

·  Would the situation be any different if Sally was not your patient?

·  Would your decision be any different if the infection was Candida instead of Chlamydia?

Contraception and the underage girl (1)

A 15-year-old girl, Betsy Swinburne comes to you requesting the Contraceptive Pill.   She seems to understand the consequences of taking the Contraceptive Pill, and is already having sexual intercourse with her 16-year-old boyfriend.  (They use the condom)   Her mother works as a Receptionist for a Doctor who shares the same Health Centre as you.  Betsy is adamant that her mother must under no circumstances find out about the prescription of the pill.

Questions

· How would you tackle this consultation?

· Would you actually prescribe Contraceptive pill for Betsy?

· What would you write in the notes?

· If Betsy was 13, would it make any difference to your decision?

· If Betsy's mental age was only 8, would that make any difference?

Contraception and the underage girl (2)


One week later, Mrs Swinburne storms into your room whilst you are reading your post.   She slams the packet of Contraceptive pills that you gave to Betsy on to your desk.  "What do you mean by prescribing these to a 15 year old girl!" she demands.   "And why didn't you talk to me about it?"

Questions

· How would you answer Mrs Swinburne?

· If Mrs Swinburne is still upset after her talk with you, what legal or professional action could she take against you?

The case of the Epileptic Driver (Part 1)


Neil Knolls is a slightly aggressive 23 year old Sales Representative.    He is diagnosed as suffering from Epilepsy, and begun on treatment.  You, quite correctly, advise him that he must inform the DVLC about his Epilepsy, and must stop driving immediately, until he has received the DVLC decision.   He refuses, and says that he is not having fits anymore, and he does not think he is a danger to others. He makes the point (rather forcibly you think) that his job and his social life both depend on him being able to drive, and he refuses point blank to take your advice.  

Questions

· What exactly would you do next?

· How would you explain your decision to Neil?

The Case of the Epileptic Driver (Part 2)


Neil subsequently has his license withdrawn, pending progress with his Epilepsy.   A few months later, you spot Neil driving around the town.

Question

· What exactly would you do next?

The reticent man with Chorea


A patient of yours, Arthur Jackson has one parent who had died from Huntingdon's Chorea.    Mr Jackson requests Genetic counselling, and subsequent testing reveals that he too is carrying the gene.   He takes the news badly, and refuses to allow you to discuss the result with him, or to allow you to refer him for any form of counselling.


A year later, you hear on the Surgery 'Grapevine' that Arthur is planning to get married.  His fiancée is a patient of yours, Elizabeth Browning.  You have no idea whether she knows anything at all about Mr. Jackson's Genetic History.

Questions

· Would you speak to Mr. Jackson about the results of his genetic tests?

· Would you speak to Elizabeth about her husband to be? 

The altered prescription


One day, you receive a telephone call from the DSS.  They suspect that a sickness certificate has been altered by one of your patients.  They believe that the period of incapacity has been changed from 3 weeks to 13 weeks.  They want you to refute or confirm their suspicions.

Questions

· Would you be prepared to answer this question?

· What extra information would you be prepared to give?

The HIV Patient and the Surgical Team


John Kennedy is a HIV+ patient who presents to you one day with abdominal pain.   You diagnose Appendicitis, and prepare to admit him to the local Trust hospital.  John agrees with the admission, but whilst you are writing the referral letter, he says, "You won't mention the HIV will you Doctor - I don't want anyone else to know about that.   Isn't it my right to Confidentiality?    And besides, my brother's wife works at that hospital, and she would be bound to find out"

Questions

· Would you do as John asks?

· If he had asked you if you would send him to a far-distant hospital (with cost implications) but where he would be completely unknown, would you have agreed to that?

The murdered patient and the police enquiry


A patient attends in a very distressed state.  She has reason to believe that her brother (who is also your patient) has been involved in an armed robbery which went wrong and led to the shooting and eventual death of a young Policeman.  To make matters worse, she thinks she has some evidence to incriminate her brother, but does not know whether to pass it on to the Police.  She wants your help in deciding what she should do.


Later the same day, one of the Detective-Sergeants working on the murder case comes to the surgery to ask for your help.  He wants to know if there anything about the suspect that you can help them with.

Questions

· How would you reply to Mrs Boocock?

· How would you reply to the Detective-sergeant?

· If the crime had been much less severe (say just robbery) would this have made any difference?

The Reticent HIV Patient


You have known Larry McPhee well for twelve years and you have always liked and respected him.  He contracted the HIV virus after his long time homosexual partner had an affair.   Now he is dying from the advanced stages of AIDS, though he has lost none of pleasant nature.


One day, just before he dies, he tells you that he has told his family that he is dying from Lung Cancer.  They do not know that he is Gay, and he does not want them to ever find out.  As a "dying wish" he asks you not to put AIDS on the Death Certificate?

Questions

· What would you say to Larry?

· What legal implications would your decision have?

The Case of the Protective Husband


Guiseppe Grimaldi was a typical Patriarchal Italian.    He felt he was in charge, though in reality, his wife made all the decisions!   He was a heavy smoker and when he presented one day with hoarseness and weight loss the diagnosis was never much in doubt, even before the CXR was done.  He took the news of his Bronchial carcinoma with stoicism, but pleaded with you not to tell his wife, who, he said "Would never cope with the news".   "If she asks, " he said, "Please tell her that I have got a chest infection.   Promise me that"

Questions

· Would you go along with his request?

· What would you say to the wife if she asked you outright?

The concerned relative


Mrs Ellen Spriggins, a rather anxious 56 year old married lady, consults you about her husband, Ronald.   Apparently, he has been losing weight recently, and she is very worried about him.  Mr Spriggins is not himself worried about his weight loss, which he puts down to a new job which is much more physically demanding than his previous one.  Mr Spriggins is coming to see you later that evening for a HGV Medical, and Mrs Spriggins urges you to examine and do tests to make sure "that he hasn't got cancer"  "I'm so worried about him doctor, you will promise me that you'll sort him out"

Questions

· How would you reply to Mrs Spriggins?

· How would you manage Mr Spriggins when he attended for his HGV Medical?

· If Mr. Spriggins asks point blank, "Has my wife been talking about me, she worries all the time?" - how would you answer?

TWELVE - A CONFIDENTIALITY AUDIT IN YOUR PRACTICE

Are we sure that our practice is confidential?


Confidentiality is always difficult to maintain within the practice.  Yet such is the importance of Confidentiality, that we must make every effort within our practice to keep patient information secure.  The following checklist can be used as a reminder when considering the Confidentiality if the surgery or it can be used as a pro-forma for a series of audits on Practice Confidentiality.

Consulting Room

· Is it soundproof? (check outside the door)

· Are notes left open on your desk?

· Is the computer left on a patient screen after that patient has left the room?

· Can other family members see notes or computer?

· Are windows left open in hot weather so that passers-by can hear?

· What happens when you have to leave the room in the middle of a consultation?

Consultation technique

· Are you firm about discussing patients with family members?

· Or others with an interest in a patient?

· Are you skilled at obtaining information from relatives without giving information away?

· How do you deal with the situation when the phone rings in the middle of a consultation?

Phone system

· Can phone conversations be overheard?
· Can anyone listen in on another line?
· Is there a ring back system for “doctors” requesting information about patients?
Staff

· Is there a confidentiality clause in each staff members contract?

· Is there staff training in Confidentiality?

· Are rules on confidentiality checked and audited?

· Do staff apply Confidentiality rules in their own household?

· Are staff family encouraged to change GP practices?

Reception

· Can phone and other conversations be heard outside reception?

· Is there a “Quiet Booth” for especially sensitive conversations?

· Do Doctors and attached staff chat about patients in Reception?

· Can the Reception computer screen be seen from the Reception desk?

· Are patients’ files well away from the reception desk?

Shredding

· Does the Practice own a shredder?
· Is there one in every room?
· Is all patient material that is not needed immediately shredded?
Computers

· Are computers secure?

· Is a password always used?

· Are any screens visible from patient areas?

· Is the patient system kept separate from other systems eg Internet?

· Are screen savers used regularly?

Fax

· Is the fax machine well away from patient areas?
· Are faxes sent in some coded way?
· Is there are staff protocol for dealing with faxes
Practice security?

· Is the practice alarmed with Central monitoring?
· Are all the notes locked up at the end of the day, including typing piles etc?
· Is each room made as secure as possible?
Repeat Prescriptions

· Is there a staff protocol for the collection of Repeat Prescriptions?
· Is there a check on written permission when a patient’s representative collects a prescription for a patient?
· In a Dispensing practice, and the labelled medications securely locked up?
· In a non-dispensing practice, are returned medications disposed of confidentially?
· Is there a good system for shredding spare copies of the tear-off slips on repeat prescriptions? 
Letters for patients

· Is there a policy for the collection of patient letters which only allows for the patient to collect a letter which is about him/her
· Are all letters labelled clearly with the name of the patient and the destination
Car

· Are patients notes ever left in the car whilst on other visits?

· Are patients’ notes ever left in the car overnight?

THIRTEEN – EUTHANASIA

GP Issues
In this country, Euthanasia (at least active Euthanasia) is still illegal, and if we even for the best of motives ignore this rule we can expect a rapid meeting with the GMC or the courts.   However, many GPs would not worry about increasing the dose of Morphine in a Terminal patient, even if this meant that his life ended earlier?  Is this Euthanasia?

Ethical issues
Euthanasia - is the intentional bringing about of the death of a patient (by killing or allowing to die) where this is done for the patient's own sake.  Note the three parts to the definition

 Intentional

 Killing or allowing to die

 Done for the patient's sake

Active Euthanasia - is taking of some action in order to cause death, for the patient's own sake

Passive Euthanasia - is omitting to take some action which would prevent or avert death, for the patient's own sake

A patient who refuses treatment (even if that refusal may shorten the life of the patient) This sounds like Passive Euthanasia, as defined above.   However, it is different even though the difference is subtle.   In Passive Euthanasia the patient says, "Please don't give me Treatment X, because I want to die". In Refusal of Treatment, the patient says "Please don't give me Treatment X, it's my right to refuse treatment, and I'll take my chances" (which may or may not include death) The Doctor's reply is different too - in Passive Euthanasia he may say "It's my duty to prevent death, I can't go along with this plan - you must have the treatment" (or he may say "Okay, I agree you’ve had enough suffering"  In Refusal of Treatment, he says, "Well, it's your right to refuse treatment if you wish, but I need to advise you that I strongly recommend the treatment I suggested" 

Voluntary Euthanasia - is Euthanasia which has been requested by the patient

Non-voluntary Euthanasia - is Euthanasia where the patient is unable to form or express an opinion.

Involuntary Euthanasia - is Euthanasia either against the patient's wishes or where the patient is not consulted (even though they are competent)  

Arguments against Euthanasia

Religious arguments - either a) It is always wrong to take life (the sanctity of life doctrine) or b) Only God can choose when life should end.   But note that a) If the quality of life becomes awful, does the sanctity of life still apply? (E.g. we are prepared to take the life of animals with greater quality of life than some dying humans) and b) we are very happy to alter the timing of death in a positive way e.g. by saving someone's life.

Secular arguments can be made for sanctity of life that are broadly similar to the same arguments advanced for Religious reasons.   But as with all Life and Death arguments, they seem much harder to justify without a theological underpinning.

"Slippery slope" arguments.    These arguments argue that if we are prepared to allow the killing of dying humans in great pain, we would do the same (eventually) for humans not dying with (say) severe depression, or bad arthritis.    There is some evidence for this from Abortion - initially the law was never meant to be Abortion on demands but in some areas it has become just that.  On the other hand, we don't have inevitably to fall down the slippery slope, and we can invent stops on the slope so that we will go so far and no further.

Arguments about quality of Terminal Care.     The argument is sometimes made that if we allow Euthanasia, we won't bother so much with good quality Terminal Care.    This may or may not be true, though the evidence from Holland gives some support for this idea.  However, countries like France, which also have a poorly developed Terminal care system do not accept Euthanasia..  And anyway, even if it was true now, it should be possible to devise safeguards to ensure that it was not true in the future.   

Arguments about pressure on dying patients.   It is possible that (unscrupulous) relatives might put pressure on dying people to encourage them to accept Euthanasia.  Or, more likely, patients would perceive themselves (wrongly) as a burden and initiate the request for Euthanasia themselves.  Again, this is possibly true, but should be preventable by the right legal guidelines.

Arguments about the Doctor-patient relationship.   Perhaps if patient's believed that Doctor's might be considering whether they should be killed or not, they might stop trusting the Doctor, and might be afraid of visiting the Surgery or the Hospital.      But this should disappear once patients understood that Euthanasia can only happen with their permission, and not at the behest of the Doctor.   And maybe some patients would get comfort from the fact that Doctor's would respect their Autonomy even if that meant considering Euthanasia.

Brutalisation arguments.    The arguments here is that Doctors and Nurses might be brutalised by having to perform Euthanasia.   This then would adversely affect the rest of their Professional work and care.  But there is no evidence that doing Abortions 3 turns some Gynaecologists into unfeeling Doctors.   And there is always a Conscientious Objection clause.

Is there a moral difference between Active and Passive Euthanasia?

Many people instinctively feel that there is a moral difference between Active and Passive Euthanasia.  This is the basis of the Acts and Omissions doctrine, which states that it is more wrong to act to harm someone than to omit to do something that would lead to harm.   

For instance, we may feel it is wrong to ignore the starving people of Africa, and we should send them food, medicines etc.. However, it seems intuitively correct that not sending them supplies is less wrong than sending them some poisoned food which would kill them at once.   

However, this can be argued another way.   If it certain that these people in Africa will die, then why not send them the poisoned food - after all this would save them several weeks of intense suffering.  This may be even more true if the African people were pleading with you to do something to end their tragic lives.   

Why then do we intuitively prefer omissions to acts?   There are several reasons:

A feeling that with omissions, we are merely letting nature take its course, rather than initiating an action

A (? subconscious) hope that the person will not actually die with the omission - with the act this is harder to believe

A reluctance to play God and therefore to avoid "acts"

An avoidance of the emotion and guilt implicit in "acts" but less intense in "omissions"

Double Effect

The Doctrine of Double Effect states that an action is morally justified if it produces a bad effect only as a Side effect and not as an ends or a means.

For example, if I give an injection of Diamorphine to a dying patient in order to relieve pain (ends) and hasten the Death of that patient, (side effect) then that action is morally justified.  If one the other end, I hope to relieve pain (ends) by killing him (means) by giving Potassium chloride, then that is not morally justified.

This is a justification in Law and for instance, Bodkin Adams (who used opiates) was acquitted, whereas Cox (who used Potassium Chloride) was convicted of Attempted Murder (albeit with a suspended sentence) But in practice, it is a difficult doctrine to grasp - how to distinguish between a "means" and a "side-effect" in practice?

Ordinary and Extra-ordinary means

Another concept in Euthanasia is the idea of Ordinary and Extraordinary means.  According to this doctrine, we should morally use 'ordinary' means for the preservation of life, but not extraordinary means.  Ordinary means may imply feeding, nursing etc. and extraordinary means may involve ventilation etc..  Again, how does one decide what is ordinary and extraordinary in a given scenario - except by considering the value to the life of that particular individual.  What may be ordinary in one situation is extraordinary in another! 

The Netherlands Situation

In the Netherlands (and in Oregon) Active voluntary euthanasia is still a crime, but Doctors are exempt from punishment if they follow certain guidelines.  These are:

· All other treatment options refused or tried

· The patient makes the initial request

· The decision is free, informed and enduring

· The patients suffering is severe (may be mental or physical)

· There is no prospect of relief

· The doctor has consulted with others

Legal issues


The Adams Case (1957)


Dr Bodkin Adams was a GP who had treated several terminally ill patients with morphine and had possibly hastened their deaths.  To complicate things many of his patients had given him expensive presents such as silver and a Rolls Royce!  He was tried for murder, and acquitted, because it was felt that he gave the morphine to kill the pain rather than the patient. (Law of Double effect)  


The Cox Case (1992)


Dr Nigel Cox (a Consultant Rheumatologist) administered Potassium Chloride to an elderly lady with severe Rheumatoid Arthritis.  (at her request)  Morphine earlier been unhelpful as a pain killer.  He was tried for attempted murder and found guilty, but only sentenced to 12 months in prison, which was suspended.  The GMC admonished him but did not stop him from practicing. The verdict was guilty because the Potassium chloride was not a painkiller, therefore the injection was given with the intention of killing the patient, not the pain.

Case Histories


Now consider the following Ethical case histories, which are offered as the basis for discussion with your Course Organiser or with your peers on the Day Release Course. 

The Doubtful DNR Decision

Mr Bernard Blackstock is a 85 year old man with quite severe dementia.   He suffers an Myocardial Infarction which is complicated by Heart Failure.   He has to take huge doses of diuretics, and he is troubled by incontinence and postural hypotension.   He is eventually discharged from hospital to a Nursing Home quite close to your Practice.   One day, after a routine visit to Mr Blackstock, the Sister in charge of the Nursing Home says in passing "I don't suppose Mr Blackstock is for resuscitation, is he?"


"No he's not" you reply.


On the drive home, you wonder with a qualm of conscience that you may have been too quick to sign away his life like that.

Questions

· What criteria do you use to decide if patients are "Not for Resuscitation"

· The next day you get an angry phone call from the son of Mr Blackstock.  "What gives you the right to decide if my father is for resuscitation or not!!" he fumes.   Explain how you would reply to the son.

The Dying Man who wants to go to the Netherlands


One of your patients asks you to help him with Euthanasia.  You refuse.  He decides to go to stay with his son in Rotterdam, "because they respect dying people there"  

Question

· How would you advise him?

The Terminal Patient and the Unhappy Wife


You have known Mr Jim Richards for many years.    He is 84 years old and has developed advanced carcinoma of the bowel with bony secondaries.    Despite the best efforts of yourself, the district nurse and the Macmillan nurse, he is still getting a lot of bone pain, and he cannot tolerate the NSAIDs that have been prescribed for him.   He is very depressed, and has expressed suicidal ideas on several occasions.


One dark night, you call after surgery, and he is particularly depressed.   On the way out, his wife takes you to one side and says that she has been saving up his Morphine elixir, and she plans to leave the whole amount out for him.  "Its up to him then what he does with it".


In the morning, you discover that he has died in the night.   

Question

· What if anything would you do?

· What would your write on the death certificate?

LEGAL DECISIONS REGARDING SANCTITY OF LIFE /DIGNITY OF LIFE.

QUALITY OF LIFE


SANCTITY OF LIFE

R v Arthur (1985)  Criminal case

Baby with uncomplicated Down’s syndrome – rejected by parents.  Arthur wrote, “Parents do not wish it to survive – nursing care only”.  Arthur acquitted.

“With a child suffering from Down’s and with a parental wish that it should not survive, it is ethical to terminate life” (President of R.C.P.)
Re B (a minor) (1981)

Down’s syndrome complicated by intestinal obstruction, which could be operated on.   Parents said that it would be in the child’s best interest to let it die.  Child made ward of court and operation authorised.

“it devolves on this court…to decide whether the life of this child is demonstrably going to be so awful that in effect the child must be condemned to die or whether the life of this child is still so imponderable that it would be wrong for her to be condemned to die…faced with the choice I have no doubt that it is the duty of this court to decide that the child must live”  BUT  “there may be cases of severe proved damage where the life of the child is so bound to be full of pain and suffering that the court might be drawn to a different conclusion”  (Templeman LJ)

Re C (a minor) (1990)

Moribund child.  Court allowed Doctors to relieve her from pain and suffering but specifically said not necessary to use antibiotic or iv fluids etc.


Re J (a minor) 1990

Brain-damaged child with fits and apnoea – needed periodic ventilation.  Court ruled that ventilation next time was not appropriate.

“it would not be in J’s best interests to are-ventilate him”

“the court never sanctions steps to terminate life…the court is only concerned with the circumstances in which steps should not be taken to prolong life”  (Taylor LJ)


Re J(2) (a minor) 1993

Mother tried to enforce intensive care of child with severe brain damage as a result of a fall.  Court refused to make Doctors do treatments against their will.

“I find it difficult to conceive of a situation where it would be a proper exercise to positively require a doctor to adopt a particular course of treatment in relation to a child”


Re C (a baby) 1996

Premature baby had meningitis and convulsions – could only survive with ventilation.   Parents wanted baby to be allowed to die.   Court said that ventilation could be stopped.  


Re C (a minor) 1997

Child had SMA and parents were Orthodox Jews who felt life should be preserved at all costs.  Child could smile and recognise parents.  Court said hospital could withdraw treatment in the child’s best interests.  


Re T (a minor) 1997

Child with biliary atresia aged 3.  Doctors wanted to do second operation but mother refused and took child abroad. Court of Appeal supported mother because she was a very caring mother and mother felt further surgery was not in the child’s best interests.


LEGAL DECISIONS REGARDING SANCTITY OF LIFE /DIGNITY OF LIFE.

QUALITY OF LIFE


SANCTITY OF LIFE

Re D (an adult)  1997

49 year old man with mental instability and needed dialysis.  Needed to be anaesthetised to have dialysis.  Courts ruled that it was in the patient’s best interests not to have treatment.


Airedale NHS trust v Bland (1993)

Anthony Bland asphyxiated at Hillsborough.  3 years later hospital sought to cease nutrition and hydration.  Granted, in the “best interests” of Anthony Bland.  

“the law must reassure people that the courts do have full respect for life, but that they do not pursue the principle …when it involves the sacrifice of other important values such as human dignity and freedom of choice.” (Hoffman LJ)

“I have no doubt that it is for parliament and not the courts to decide the broader issues which this case raises”




Frenchay Healthcare NHS Trust v S (1994)

S was in PVS for 2+ years – gastrostomy fell out and hospitals asked if it could leave it out and discontinue feeding.  Granted, and upheld on appeal.  




Re G (1995)

G was in a PVS and his mother refused to have nutrition discontinued.  The court found in favour of the hospital, and commented that the views of the relative will be considered but are not paramount.




Re D (1997) and Re H (1997)

This case was of interest because there was some doubt about the diagnosis – the PVS criteria being not fully satisfied.

“it may be that a precise label is not of significant importance”

“the sanctity of life is of vital importance…it is not however paramount….it is in the best interests of the patient that the life sustaining treatment should be brought to a conclusion”  




FOURTEEN – ABORTION


GP Issues


In any ethical discussion, Abortion seems to create the most controversy.  Most GPs have very clear beliefs on this issue, and some GPs take very extreme views, at both ends of the spectrum. It is also a reasonably common issue, (on average, about 5-6 Abortions per GP per year) and may also influence decision making around the issue of Post-coital contraception and IUCD insertion/

Ethical issues


Usually, this is seen in terms of the “Right of the foetus to life” (or the “Sanctity of life”) versus the “Right of the woman to control her own body”  “Pro-choice” supporters usually argue that the rights of the foetus are limited or non-existent.   So how do we decide whether a foetus (or indeed any other organism has a “moral claim to life”  There are various criteria, which are discussed below:

1) “Existence” criterion

Firstly, there is the notion that organisms, ipso facto, have a moral claim to life simply because they are alive or because they belong to a particular species.   These ideas are also known as the “Sanctity of Life” doctrine, or when the species concerned is the human species, the “Sanctity of Human Life” doctrine. 

2) “Capability” Criteria

Secondly, and in contrast, there is the idea that organisms do not automatically have a moral claim to life, but need to possess certain characteristics or capabilities in order to qualify for this right.  The actual characteristic that qualifies the individual to a moral claim to life usually involves some proxy measure for the “valuable-ness” of a life.   Human beings that possess the characteristic are often called “persons” and those that do not are called “Non-persons”. 

In general, there are two sorts of characteristics, which I have called “Lower order” and “Higher order”. (Because they differ in the degree of consciousness required)

Lower order characteristics include:

1) The ability to feel pain (or to suffer)

2) The ability to have experiences (also called sentience)

Higher order characteristics include:

1) The ability to be autonomous

2) The ability to value one’s existence

3) The ability to have a concept of “self”

4) The ability to see oneself as a continuing entity

5) The ability to perceive oneself as having a continuing worthwhile life

3) “Potential” Criterion

This third criterion (which is particularly associated with arguments about the foetus) states that an organism may have moral claim to life based on the fact that it is a potential organism with a claim to life.  This is sometimes called the “potentiality” argument. It is really a development of the Capability argument modified to state that it not the actual characteristics that are important for the foetus, but the potential to develop these characteristics (however defined)

Influence of mothers’ rights?

Rights are not always absolute and may be over-ruled by serious competing rights.   The competing rights in the case of abortion might be

· The rights to life of the mother

· The rights of autonomy of the mother

· The rights of society to endorse freedom of choice

· The rights of society to control its population

· The rights of existing children to a certain quality of life

Judith Jarvis Thomson suggested that a right of the foetus to life does not automatically imply a duty of the mother to succour the foetus during pregnancy.  She saw a right to life of the foetus, not as a negative right (a right not to be killed) but a positive right to be nurtured in the womb of the mother. In a complex argument, she argued that the negative right of the mother to resist interference with her body could actually outweigh the positive right of the foetus to be succoured throughout pregnancy. 

Mary Anne Warren argues that the moral claim to life of the baby begins at birth because that is the first time that the rights of mother and foetus/baby can both be satisfied.

Legal Issues

Abortion Law


Abortion in this country is still governed by the 1861 Offences against the Person Act of 1861, and Section 58


“Every woman being with child who, with intent to procure her own miscarriage……shall be guilt of felony, and being convicted thereof shall be liable to be kept in penal servitude for life”


and Section 59


“Whosoever shall unlawfully supply or procure any poison or other noxious thing, or any instrument……shall be guilt thereof shall be guilt of a misdemeanour and being convicted thereof shall be liable to be kept in penal servitude.”


This Act clearly respects the moral claim to life of the foetus.  However, in 1967, due to ambiguity about interpretation of the 1861 Act (and the 1929 Infant Life (Preservation) Act) and because of the large numbers of ill women following “back-street” abortion, the Abortion Act was passed which does not replace the 1861 Act, but allows Medical Practitioners Statutory Immunity if they perform abortions within the terms of the Act.  This was further modified as part of the 1990 Human Fertilisation Act, and is listed below:

Subject to the provisions of this section, a person shall not be guilty of an offence under the law relating to abortion when a pregnancy is terminated by a registered medical practitioner if two registered medical practitioners are of the opinion formed in good faith that:

a) the pregnancy has not exceeded its 24th week and that the continuance of the pregnancy would involve risk, greater than if the pregnancy were terminated, of injury to the physical or mental health of the pregnant woman or any existing children of her family; or

b) that the termination is necessary to prevent grave permanent injury to the physical or mental health of the pregnant woman; or

c) that the continuance of the pregnancy would involve risk to the life of the pregnant woman, greater than if the pregnancy were terminated; or

d) that there is a substantial risk that if the child were born it wold suffer from such physical or mental abnormalities as to be seriously handicapped.
 
This legislation effectively does two things:

· it reduces the right to life of the foetus

· it gives doctors incredible latitude in deciding the fate of the foetus

The foetus would apparently have no rights at all.  It can be argued from Section 1(1)(a) that all abortions are safer than pregnancies, or from Section 1(1)(c) that all abortions involve less risk to the life of the mother than a corresponding pregnancy.  Furthermore, for section 1(1)(c) there is no time protection because this section, unlike 1(1)(a) is not limited to 25 weeks or less. 


Furthermore, the doctors are given a free hand in deciding whether an abortion can go ahead.  Providing two doctors agree then no further justification or explanation is needed.  Nor is there any guidance given to the Doctors to help them in their defence of the foetus.  To quote the words of Jane Fortin:


“The omission of any direction requiring the doctors to consider the interests of the foetus itself…implies that the abortion is a purely medical matter………devoid of any moral implications relating to the foetus”

Foetal right to live?


This opinion is strengthened by the words of Sir George Baker, in the famous case of Paton v Trustees of BPAS [1979] QB 276, HC.   

“the foetus cannot, in English Law, in my view, have a right of its own at least until it is born and has a separate existence from its mother………..there can be no doubt, in my view, that in England and Wales, the foetus has no right of action, no right at all, until birth.”

Case Histories


Now consider the following Ethical case histories, which are offered as the basis for discussion with your Course Organiser or with your peers on the Day Release Course

The case of the relaxed woman


Miss Susan Sudden is a 23 year old Travel Agent.   She presents one day to your surgery with her partner Clive requesting a termination of pregnancy.  She is now 6 weeks pregnant.  When you explore her reasons for wanting the termination, she bursts into tears and says that she is too upset to explain,  You agree to refer her to the Termination Clinic.  


A few minutes later you see her pass your window.  She seems relaxed and in joking mood - she says to her partner "well that was easy"

Question

· Would you still send off the referral to the clinic?

The difficult receptionist


You are a  GP in a Single handed practice.  You decide to refer a patient for an Abortion on what you think are good grounds.   Your Office Secretary reluctantly types the letter of referral, but later that day goes round to the patient and tries to make her change her mind about the Abortion.   The patient and the patient's partner are livid.  The Secretary is unrepentant, and says that she would do the same again if she could save the life of one baby.

Question

· What do you say to the Secretary?

· What do you say to the Patient and her Partner?

The Anxious young girl who requests an abortion


Christine Connolley, is a pleasant 15 year old girl whom you know quite well because she attends regularly for review of her asthma.  Usually she is very cheerful, but today she is close to tears.   Apparently she had become drunk at a friend's 21st party, and had slept with a young man she had never met before (or since) She is now pregnant.  She is terrified of her parents (particularly her father) finding out, and she feels sure she will be thrown out of her home if her parents discover what has happened.  She pleads for you to refer her for an abortion.  

Questions

· Do you support this request for abortion?

· If so, would you be prepared to arrange this for her without her parents knowing?

FIFTEEN - ETHICS AND BIOTECHNOLOGY

The development of new Biotechnologies have created a new set of ethical problems.
This in turn has lead to new legislation to try and resolve some of these issues.  The following notes summarises the ethical and legal issues involved:

Human Fertilisation and Embryology Act (HFEA)


Enacted in 1990 as a result of the recommendations of the Warnock Committee.  The basic ideas incorporated in the act are as follows:

 Research on embryos only allowed in licensed centres

 Criminal offence to bring about creation of embryo outside the body unless licensed

 No embryo can be used after the appearance of the Primitive Streak

 Human embryos cannot be implanted into animals

 Nor animal embryos into humans

 Cloning is illegal

 Hybridisation is illegal

 Genetic structure of embryo cannot be altered

License owners may do the following:

Treat and research infertility

Research on causes of congenital disease

Research on miscarriage

Research on contraception

Develop methods for detecting gene and chromosome abnormalities

What is an embryo?


This question is crucial to forming a view on the ethics of embryo research.  An embryo can be seen as:

 A person from the moment of fertilisation i.e. as important as a fully formed human being (and with the same rights)

 Alive, but just a collection of cells.  On this basis, embryos are not persons, and therefore do not deserve moral respect (and have no rights)

 A potential person, and therefore deserving of rights because of its potentiality

 Only a person when it reaches a certain stage e.g.  the development of the primitive streak at 14 days, or the development of the brain at 8 weeks

 Only a person when it is born

Selective reduction

In IVF more than one fertilised egg (usually three)  is implanted, in order to increase the chances of at least one live foetus being produced. If too many foetuses survive then the risk of foetal complications is high, and therefore the technique of selective reduction is used. This occurs at 6-8 weeks, and involves the injection of Potassium Chloride into the heart of the foetus selected for extermination.  The HFEA suggested that this could only be done legally if it was for the same reason as a normal termination e.g. foetal handicap or risk to the mother's health.  Ironically, most are done for the good of the other foetuses - but in law these are not yet the children required by the Abortion Act. 

Gender Selection

There is enormous interest in parents being able to control the sex of the children they have, though this is presently illegal for purely social grounds.  Technically this can be done by sperm sorting or by insemination timing, (not very effective) or by selective abortion.  There are advantages and disadvantages:

ADVANTAGES
DISADVANTAGES

Increases parental choice


Involves abortion

Family may be happier


Trivialises creation of life

Rights of parents?


Designer children?

Reduces overpopulation


May discriminate against female sex and lead to imbalance in some societies


May support prejudice



Surrogacy

Regulated by the Surrogacy Act of 1985, which prohibits all commercial surrogacy arrangements, but allows private arrangements (expenses only).   Many Doctors will wish to have nothing to do with Surrogacy, and if so they must refer the enquiring couple or individual to another doctor.  If they wish to be involved, they must consider the following principles:

The child must come first



Only consider if all other infertility methods have failed



Only choose surrogates that have experience of pregnancy



Ideally there should be no contact between infertile couple and surrogate



Consider the needs of all parties in the arrangement



Organ and tissue transplantation

A) Live donors



Regulated by the Human Organs Transplant Act of 1989.  This Act was passed to outlaw the sale of human organs for the purpose of transplantation.    The main ethical problem is the possibility of coercion in obtaining consent.   The procedure must also not put the donor at any great risk - "a man may declare himself ready to die for another, but the surgeon must not take him at his word"!   Problems also arise with regard to children acting as donors - probably not acceptable in this country though it may be in the USA.  The same is true for incompetent adults.


B) Dead Donors



Governed by the Human Tissue Act of 1961.   




The ethics of this seem quite straight forward, though the legality is difficult.  Technically, there is no such concept in law as the 'property' of the human body.  Strictly speaking, a person cannot control what happens to his/her body after death. - E.g. he/she cannot decide about cremation or burial.  However there is Statute law (the Human Tissue Act) which creates a mechanism for donation of organs for Transplantation.   Their are actually three mechanisms:


A) Via a Donor card provided it is traceable and signed


B) With the permission of the closest relative


C) With the permission of the Coroner.  


Obviously, the person should be dead at the time of the organs being donated, though this can include brain death as certified in the normal way by two doctors.  It is recommended that the team looking after the patient has no connection with the transplant team

Foetal tissue transplantation

This is clearly an ethical minefield, as one can imagine the situation where someone gets pregnant in order to have an abortion to provide foetal tissue for a relative with a particular disorder - e.g. Parkinson's Disease.  To overcome such worries, the Polkinghorne Report suggested that the normal Abortion criteria should apply, and that Abortion for any other reason should be disallowed.  However, given that the Abortion is done for a bona fide reason, then there is no reason why foetal tissue should not be donated, and it debatable whether the mother's consent is even needed. 

SIXTEEN – SUGGESTED READING


Books on ethics are numerous, as any visit to the Philosophy section of any large bookshop will testify.  (some people spend their professional lives doing nothing but Ethics)


If I had to recommend just three Medical Ethics books I would suggest reading the following works:

a) An introduction to Ethical theory

Ethics for Beginners
Dave Robinson and Chris Garrett
Icon Books
£8.99
Wonderfully written cartoon book summarises the main ethical theories.

b) A basic text on Medical Ethics

Philosophical Medical ethics
Raanon Gillon
Wiley, Chichester
£7.99
Probably the best introductory book – based on Principlism.

c) A good overview of Medical Law

Medicine, Patients and the Law
Margaret Brazier
Penguin
£7.99
Excellent value.  Lots of detail in the case histories - easy reading

Other useful books are listed over:

title


aUTHOR
Publisher
Price
Comments

1) Applied ethics (Medical ethics)



Doing right
Philip Hebert
Oxford
£15.99
Expensive, and American, but the closest to a GP book on Ethics

Medical Ethics today
BMA
BMA
£12.95
A bit didactic, but essential reading really

Causing Death, Saving Lives`
Jonathan Glover
Penguin
£7.99
The best book showing how theory and practice inter-relate.  Mainly about Abortion and end of life decisions

The new Dictionary of Medical Ethics
Edited Boyd Higgs and Pinching`
BMJ
?£15.99
Excellent



2)  Ethical Theory



A Companion to ethics
Edited Peter Singer
Blackwell
£15.99
A series of excellent essays on every type of Ethical theory

Moral vision
David McNaughton
Blackwell
£15.99
Quite expensive for a small book, but a beautifully written introduction of Meta-ethics

The Moral Philosophers
Richard Norman
Oxford
£11.99
Nicely written introduction – uses individual Philosophers to introduce ideas

3) Medico-legal matters



Health Care Law
Jonathan Montgomery
Oxford
£15.99
More scope than Brazier

Medicine, Patients and the Law
Margaret Brazier
Penguin
£7.99
Excellent value.  Lots of detail in the case histories

Treat Me Right – essays in Medical Law and Ethics
Ian Kennedy
Oxford
£19.99
Quite expensive but well worth it if you enjoy well argued essays
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